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THE FEDERAL MOTOR CARRIER SAFETY ADMINISTRATION:

A FAILED AGENCY

FOREWORD

Seven years ago, in response to mounting annual tolls of truck-related fatalities, Congress established the Federal Motor Carrier Safety Administration (FMCSA or agency).  Despite the fact that both Congress and the truck safety community had high hopes for a dramatic improvement in truck safety, 5,212 people lost their lives and 114,000 people were reported injured in crashes involving large trucks in 2005, even though only about three percent of registered vehicles in the U.S. are large trucks.  In nine of the past 11 years, the number of people killed in truck-involved crashes has exceeded 5,000 fatalities.  In fact, the 2005 fatality and injury totals are scarcely different than the losses of 10 years ago when 5,144 deaths and 130,163 injuries occurred in crashes with large trucks.

The FMCSA was created to reduce commercial motor vehicle deaths and injuries, and Congress specifically made safety the agency’s priority.  Unfortunately, the agency has systematically failed in its mission.  In key areas of safety regulation, data collection and analysis, enforcement, and outreach and education the agency has repeatedly made decisions and pursued policies that conflict with improved highway safety.  The agency has chronically failed to fulfill its charge and, rather than providing a new approach to safety, instead has continued the same failed approach to large truck safety that undermined the effectiveness of its predecessor agency.

In fact, not only has the agency been unable to reduce the toll of truck-involved deaths and injuries, it has abandoned the goal of lowering the number of deaths each year in favor of merely reducing the rate of deaths – an especially pernicious safety target that allows the number of people killed in large truck crashes to increase even as the rate decreases.  However, the agency has also been singularly unsuccessful at meeting its annual targets for even this revised goal.

It is time, now that the agency has been in place for seven years, and currently has a new administrator, for an in-depth review and analysis of the agency, its failure to produce Congressionally directed results, and the costs society has borne because FMCSA has failed to advance motor carrier safety.

I.  
Introduction

This Report reviews the pervasive, ongoing failures of FMCSA to advance commercial motor vehicle (CMV) safety in the operation of trucks, motorcoaches, and buses on our nation’s highways and streets.  FMCSA’s failure to act responsibly to improve safety is startling in light of the fact that it was established by Congress against a backdrop of chronically poor safety regulation and oversight by its predecessor agency and FMCSA’s legislative mandate that improving safety is the agency’s mission and “highest priority.”  However, Congress has not reviewed the progress of the agency since it was first established in January 2000.  Accordingly, the Report provides an analysis of the agency at a critical juncture for motor carrier safety and the leadership of FMCSA.  


The background section of the Report will provide the context for the creation of FMCSA, citing the relevant history leading up to the formation of the agency and the perceived need to have a independent safety agency solely dedicated to improving CMV safety.  The substantive portion of the report will evaluate FMCSA’s record of failures and missed opportunities to improve safety under four broad areas of agency functions:  

· Overdue, Inadequate, and Illegal Regulations

· Flawed Studies, Data, and Analysis

· Poor Enforcement and Oversight

· Deficiencies in Education and Outreach Efforts

In each of these categories, the Report provides a representative sample of FMCSA’s major failures to advance motor carrier safety.  The examples provided document the agency’s repeated failures to fulfill its basic mission to improve motor carrier safety on our nation’s highways.

The Report, while comprehensive in scope, can provide only an illustrative review of the persistent failures of the agency to serve the interests of the American people to abate CMV crashes, deaths, and injuries on our nation’s highways and streets.  The Report does not review every issue and each of the numerous failures of the agency, but highlights main themes and key agency actions and policies that reflect a consistent pattern of avoiding or undermining the policies necessary to advance motor carrier safety.  Unfortunately, there are many more failures of FMCSA than are reviewed in this evaluation of the agency.

FMCSA has even attempted to subvert motor carrier safety through actions that go beyond its statutory authority.  For example, the agency has no authority over truck size and weight policy, which is the province of the Federal Highway Administration (FHWA).  Yet, national truck safety organizations became aware in early 2003 that an untitled, undated, and unsigned major briefing paper on truck productivity had been circulated within FMCSA, right up to the office of the administrator.  The briefing paper openly advocated improving trucking industry productivity which, it stated, had been flat since the mid-1990s.  The briefing paper argued that productivity should be achieved by increasing both the sizes and the weights of large trucks.  The drafting and circulation of such a briefing paper, which clearly runs counter to the safety mission of the agency, was highly improper.  The FMCSA Administrator nevertheless asserted that the briefing paper was relevant to the safety mission of the agency.

National truck safety organizations documented this serious breach of FMCSA’s statutory responsibilities in a letter to the Honorable Norman Y. Mineta, Secretary of Transportation, U.S. Department of Transportation (DOT).
  The letter emphasized that the agency had breached its statutory responsibilities not only to achieve measurable motor carrier safety improvements as its paramount goal in regulation and enforcement, but did so by encouraging or endorsing policies that were antithetical to highway safety.  Moreover, in pursuing this effort the agency’s executive personnel exceeded the agency’s jurisdiction and responsibilities by encroaching into policy areas clearly reserved for another modal administration within DOT.  So, on at least two counts, FMCSA had egregiously exceeded its legislative authority.

This example reflects the strong tendency underlying FMCSA policy and regulation to place a heavy thumb on the side of the scale favoring industry economic health and productivity over safety.  While the agency has an obligation to analyze the benefits and costs of motor carrier safety regulations, the agency does not, however, have a legislative mandate to balance productivity against motor carrier safety concerns.  Nevertheless, despite the fact the agency was given a clear and specific mission to uphold “safety as [its] highest priority[,]”
 FMCSA repeatedly chooses to promote economic interests at the expense of motor carrier safety improvement.

After the passage of seven years since the agency’s creation, it is crucially important to conduct an evaluation of the ongoing deficiencies of FMCSA, especially now that the agency has new leadership.  There clearly is a need for Congress and the DOT Secretary to take the appropriate steps, including remedial actions, to correct FMCSA’s dysfunctional management of truck and bus safety.
  If the problems cited in this Report are not corrected, the result will be many more lives lost and injuries inflicted – losses that could otherwise be prevented by an agency that devotes its energies to achieving the highest levels of safety possible in the operations of large trucks and motor coaches.

II. 
Background

FMCSA was established by the enactment of the Motor Carrier Safety Improvement Act of 1999 (MCSIA), because Congress found that “[t]he current rate, number, and severity of crashes involving motor carriers in the United States are unacceptable.”
  This legislative statement in the Findings section of the MCSIA was succeeded by several other statements by Congress that constituted a stinging indictment of the chronically inadequate motor carrier safety regulation, oversight, and enforcement actions of the Office of Motor Carriers (OMC), a bureau within the FHWA.
  Congress also asserted in the Findings section that the number of CMV and operator inspections were insufficient, that civil penalties had not been sufficiently used to deter violations, safety regulations with statutory deadlines have not been met, an inadequate number of compliance reviews – a primary safety oversight and enforcement tool – were being conducted, and U.S. border safety needs were not being met.

These Congressional findings of the very poor state of motor carrier safety and the inadequate oversight and regulation of CMV safety by OMC had been emphasized for many years by national truck safety organizations as well as by government oversight organizations such as the Government Accountability Office (GAO).
  Only several months before the creation of the FMCSA as a separate agency devoted to motor carrier safety, GAO had testified before Congress on the chronic deficiencies of OMC as the federal steward of motor carrier safety.
  This testimony summarized the findings of several previous GAO studies that, over the years, had found that OMC was not doing its job to advance motor carrier safety.  The Office of the Inspector General (OIG) of the U.S. DOT echoed these severe criticisms of OMC in back-to-back oversight reports and testimony, stressing that almost half of OMC’s own workforce rated its safety efforts as only “poor” to “fair.”  The OIG also cited, among many other shortcomings, the lack of capability of the Safety Status Measurement System, called SafeStat, to identify high safety risk motor carriers because it was plagued by inaccurate, late, and incomplete data entries.

As part of a pattern of neglect, OMC failed to issue regulations required by statute, ignoring statutory deadlines set by Congress and allowing delays that in some cases stretched past years into decades of inaction.  In some instances, OMC adopted safety regulations or created regulatory exemptions that were inadequate in several major ways, including reducing the stringency of the regulatory requirements or excusing certain types of motor carriers or drivers from coverage by a safety standard.  In other instances, rules or exemptions have been adopted that are actually inimical to CMV safety, while the agency tilted its regulatory authority heavily in the direction of advancing economic considerations at the expense of improving motor carrier safety.


The result of OMC’s history of failure to fulfill statutory requirements, to implement safety regulations and to enforce safety rules already on the books led to rising numbers of truck-related highway deaths in the mid-1990s.  Although truck crash deaths increased in the mid-1990s, and consistently remained above 5,000 per year starting in 1996, OMC was unresponsive to this deadly trend and did not act to reduce these deaths while also systematically failing to address long-standing statutory requirements enacted by Congress.  

Because of OMC’s legacy of failure to produce improvements in truck safety, safety leaders in Congress began to consider alternative approaches.  In early 1999, Congressman Frank Wolfe (R-VA), Chair of the House Appropriations Committee Subcommittee on Transportation and Related Agencies, led the way by proposing a plan to move OMC into the federal agency that regulates passenger vehicles and light trucks, the National Highway Traffic Safety Administration (NHTSA).  A number of national truck safety organizations supported this proposal
 which sparked a vigorous debate within Congress as to how to reform and reinvigorate federal oversight of CMV safety. This move to reform truck and bus safety federal oversight and regulation reflected public opinion.  Passenger vehicle occupants, in particular, strongly support the need to improve large truck safety and make the highways safer.

Against this backdrop of pending congressional action, OMC was reorganized to integrate its functions with those of the FHWA Office of Highway Safety.  The reorganization really amounted to a shuffling of personnel and functions which was viewed, at best, as ineffectual or, at worst, as yet another stumbling block that would further prevent OMC from adequately performing its safety functions.  The then-DOT Secretary and the FHWA Administrator subsequently announced a safety action plan to improve CMV safety.  The draft plan included few new policy and enforcement initiatives, but set no deadlines for pending actions and continued to delay other unaddressed rulemaking proceedings while placing excessive reliance on education, outreach efforts, and voluntary compliance.
  As part of the long-term strategy the Secretary announced a goal of reducing the total number of truck-related crash fatalities by 50 per cent in 10 years.

The DOT efforts did not convince Congress or the public that the reshuffled OMC and its safety plan were any more capable of improving truck safety than it had been before.   Ultimately, Congress decided that the CMV safety problem was so pressing that an entirely separate modal administration, FMCSA, was required to address the issue.  

Congress gave the new agency a clear safety mission, made safety the agency’s highest priority, and specifically provided that there be a chief safety officer in addition to the administrator.
  Congress created FMCSA for the specific purpose of changing the course of OMC’s recent history and to make significant improvements in CMV operating safety, safety regulation, and motor carrier oversight and enforcement.  The legislation expressly stated “the clear intent, encouragement, and dedication of Congress to the furtherance of the highest degree of safety in motor carrier transportation.”   


Unfortunately, despite the best hopes of both truck safety community and many members of Congress, the MCSIA did not inaugurate a new era of improvements either in motor carrier safety or in the quality of the oversight, enforcement, and regulatory actions of FMCSA.  Although the MCSIA clearly established that safety was the highest priority of the agency,
 FMCSA has repeatedly failed to advance safety in major ways, including chronic failures to complete long-overdue rulemaking actions, act promptly to meet new Congressional regulatory deadlines, fulfill self-imposed goals of substantially reducing CMV deaths and injuries, and create reliable systems of safety data for targeting and overseeing high safety risk motor carriers.  In fact, FMCSA has thwarted legislative instruction time and again to improve motor carrier safety and to get its house in order to oversee the nation’s 700,000 registered interstate motor carriers.  Right up to the time of release of this comprehensive evaluation of the agency, the agency continues to be the subject of an unending series of negative appraisals by national truck safety organizations, the OIG, GAO, and other organizations, such as the Oak Ridge National Laboratory.
  


Sadly, rather than fulfill the hopes of the commercial motor vehicle safety community, the expectations of Congress, and its duty to the American public, FMCSA has already shown its inability to leave behind the bleak safety legacy of OMC.  FMCSA has forged its own record over the last several years that is no better than OMC’s.  Despite the increase in funding FMCSA has received each year since its inception, it is evident that FMCSA is doing even less with more compared to its predecessor agency.  Even the Office of Management and Budget had to conclude in 2006 that the agency “has difficulty demonstrating how its regulatory activities contribute to reaching its safety goal.”
  In the following sections the Report details many of the reasons why FMCSA can only be regarded as a failed agency.

III.  
Overdue, Inadequate, and Illegal Regulations


FMCSA has continued without a pause the long history of endless delays in issuing safety regulations that was a hallmark of OMC.  While many of these rules languished for years with little or no action under OMC, FMCSA has placed its own indelible stamp of delay on these safety issues or has chosen to issue regressive or impotent regulations.  In many cases, where the agency issued a rule, including several regulations whose issuance was compelled by legal action, those rules are clearly unequal to the task of improving safety.  Here are a few of many examples of FMCSA failures in adequately regulating motor carrier safety
:

· Hours of Service for Commercial Drivers

The hours of service (HOS) rule governs truck and bus driver hours, including maximum on-duty (work) time, weekly driving hours, limits on the number of continuous hours of driving allowed per shift, and minimum required off-duty (rest) time.  Since excessive driving and work hours, and inadequate rest time, lead to driver fatigue, and fatigue plays a substantial role in large truck crashes, the HOS rule has pivotal importance in truck operating safety.  

The current, unsafe HOS rule was the result of rulemaking efforts by FMCSA and its predecessor, OMC, stretching back to 1992 when OMC attempted to adopt amendments to the commercial driver HOS regulation that essentially would have permitted truck and motor coach operators to drive for over 100 hours a week.
  The HOS regulation that had governed commercial driver HOS for several decades, until a new rule was issued in 2003 and a second version in 2005, permitted drivers to drive up to 10 consecutive hours in each shift, and work and drive up to a total of 60 hours over a 7-day tour of duty or 70 hours over an 8-day tour of duty.
  Drivers in each driving shift of up to 10 hours also had to take a minimum of eight hours off-duty for rest prior to driving another maximum 10 hours.  The rule also allowed, on the basis of a 1962 amendment, for drivers to eliminate any non-driving working time and the adherence to a circadian or 24-hour work/rest schedule and, instead, to drive and rest on an18-hour shift rotation that alternated a minimum eight hours off-duty with a maximum 10 hours driving.

The Interstate Commerce Commission (ICC) Termination Act of 1995 mandated that FHWA issue an advance notice of proposed rulemaking (ANPRM) no later than March 1, 1996;  issue a notice of proposed rulemaking (NPRM or proposed rule) within one year after issuance of the ANPRM;  and issue a final rule within two years after the last day of the one year deadline for a proposed rule.
  Following the delayed issuance of an ANPRM by OMC in 1996,
 an NPRM was issued by FMCSA in 2000 that was overdue by more than three years,
 and FMCSA eventually issued a final rule on April 16, 2003 (2003 HOS rule).

A hallmark of the entire history of HOS rulemaking has been the consistent effort of both OMC and FMCSA to dramatically increase the number of driving and working hours for commercial operators of large trucks and motor coaches.  Truck safety organizations submitted enormous amounts of evidence to the rulemaking dockets showing that scores of studies over many years clearly demonstrated that workers placed on rotating or inverted work shifts
 demanding very long hours on duty with little opportunity for adequate rest and recovery suffered more on-the-job mistakes and accidents that often culminated in fatigue-related deaths and injuries.  Truck safety organizations also showed that the agencies themselves had previously found that even the prevailing HOS requirements were too demanding and led to increased driver fatigue and CMV crashes.
However, both agencies mounted repeated efforts in each succeeding rulemaking action to dismiss virtually all scientific findings that were placed in the record showing the adverse effects of long, irregular working hours as well as to reject their previous findings of record that more driving and working hours were dangerous and led to an increased risk of crashes.  The 2003 HOS rule not only rejected all scientific findings showing the dangers to worker health and safety from very long hours of shiftwork with little opportunity for rest and recovery, but it also dramatically expanded both working and driving time for truck drivers.  

For example, prior to the 2003 HOS rule, drivers working on a nominal eight-day tour of duty were restricted to a maximum of 70 hours of work or driving before another eight days of work and driving could begin again.  However, under the April 2003 final rule, this fixed work week was changed to a “floating” work week that could be “restarted” at any point, for another 70 hours of work or driving, after a truck driver took a minimum 34 hours of layover time.  As a result, both driving and working hours over 8 calendar days soared under this new HOS regulation.  As FMCSA itself admitted later,
 the new HOS rule could allow drivers on an “eight-day” schedule actually to drive up to 88 hours over 8 calendar days and work up to 98 hours.
  In addition, the final rule increased maximum consecutive driving hours in each shift from 10 hours to 11 hours, and also increased shift off-duty time from a minimum of eight hours to 10 hours.

Truck safety organizations regarded FMCSA’s 2003 HOS rule as completely unjustified, and a decision that would further degrade highway safety by promoting more operator fatigue and increased health risks for truck drivers, an occupation already saddled with high levels of disease.  As a consequence, several safety groups filed suit against FMCSA to challenge the 2003 HOS rule as both illegal and as arbitrary and capricious.
  

On July 16, 2004, the U.S. Court of Appeals for the District of Columbia overturned the regulation in a scathing opinion,
 resting its decision on a demonstrated violation of the agency’s duty to ensure that its safety regulations do not produce deleterious effects on the health of commercial drivers.
  The Court also took to task every major element of the 2003 HOS rule, stressing that it found little support in the rulemaking record for any of the major components of the 2003 HOS rule dealing with hours of driving, work, and rest time.  Although the Court vacated the 2003 HOS rule and  remanded it to the agency to address the issues raised in the Court’s decision, Congress interceded to give the agency one year within which to issue a revised rule.
  

FMCSA responded by publishing an NPRM on January 24, 2005.
  The proposed rule, however, was nothing more than a renewed call for comments on the 2003 HOS rule previously overturned by the Court of Appeals
 – no fundamental changes to HOS requirements were offered in response to the decision.  Although FMCSA stated that it would consider public comment recommending changes to the HOS rule, the agency proposal did not revise any of the features of the 2003 HOS rule criticized by the court, nor did the proposed rule include any accommodation of the Court’s decision that the new HOS regulation did not avoid deleterious effects on the health of truck drivers.

On August 25, 2005, FMCSA issued a new final rule (2005 HOS rule).
  Although truck safety organizations again documented the long history of scientific findings that showed the adverse health and safety effects of very long working hours, the new FMCSA HOS rule was essentially the same as the 2003 HOS rule.  Although the agency’s own contracted research findings from studies conducted on the effects of longer driving hours showed that drivers were at increased risk of crashes with each succeeding hour of driving after about seven to eight hours on the road and were still getting less than eight hours of sleep over each off-duty period, the agency not only maintained the same maximum number of hours of work and driving allowed under the 2003 HOS rule, but actually increased the number of daily and weekly working hours for one type of truck driver.
  

Also, FMCSA requested the Transportation Research Board of the National Academy of Sciences to review important scientific literature bearing on the relationship of truck driver working and driving demands to adverse health effects.  That literature review found strong evidence of adverse health effects of truck driving in several areas, and, in the area involving the relationship of cancer to diesel emissions exposure, a probable causal relationship.
  Despite these compelling findings about the effects on driver fatigue and increased crash risk as the hours of driving mount and the adverse health impacts of long working hours, FMCSA rejected both the comments of truck safety organizations as well as the results of its own contracted studies.  It was clear that the agency intended to maintain the dramatic increase in driving and working hours of the 2003 HOS rule despite the Court’s adverse decision and despite all contrary evidence of record on the dangerous effects on driver health and safety from very long driving and working hours.

In light of the importance of the HOS regulations to driver fatigue and highway safety, a number of safety and labor organizations filed a petition for reconsideration with FMCSA
 challenging the agency’s decision to issue a new final rule, the 2005 HOS rule, that was all but identical to the previous 2003 HOS rule that was unanimously overturned by the federal court.  Although FMCSA responded to other petitions for reconsideration, no response was sent to the safety-labor coalition.  After five months without a reply from the agency, and with other trucking interests already commencing separate court proceedings, the safety organizations that successfully sued and overturned the 2003 HOS rule were forced to return to the courthouse in order to challenge the HOS rule.

· Automated and Tamper-Proof Recording Devices
Electronic devices of various kinds are now routinely used in CMVs for a wide 

variety of purposes, such giving location and route information, providing crash data information, as well as to expedite roadside truck safety inspections.  In addition, information about the operation of the engine and other vehicle equipment can be automatically monitored and stored through the use of Electronic On-Board Recording (EOBRs) devices for determining when and for how long a commercial driver operated a large truck or bus.  While similar devices such as mechanical and electronic tachometers have been required in Europe for many years, the use of EOBRs on CMVs in this country has been entirely voluntary pursuant to a longstanding regulation first issued by OMC.

EOBRs provide an objective means of verification for CMV driver HOS regulations.  It is well known that the paper logbooks used to document truck and motor coach driver records of duty status are widely and regularly falsified, often to the extent that makes it difficult or impossible for CMV enforcement personnel to determine whether the limits on working, driving, and rest time have been violated.  Because of the unreliability of paper logbooks for determining HOS compliance, Congress included the topic of EOBRs in a legislative mandate to the agency in the ICC Termination Act of 1995 which required the agency to issue a rule “dealing with” a number of CMV driver fatigue-related HOS requirements, specifically including the topic of “tamper-proof recording devices.”
  


Although FMCSA’s predecessor, OMC, issued an ANPRM on November 5, 1996,
 a proposed rule on HOS amendments including a request for comments was not published until May 2, 2000.
  However, the 2003 HOS rule did not include any final action dealing with EOBRs, despite the fact that the ICC Termination Act required a final regulation no later than March 1, 1999.  Instead, the agency deferred action without a timetable.


In the HOS case decision discussed above, the Court of Appeals stated that FMCSA had not properly dealt with the topic of EOBRs in the 2003 HOS.  In response, FMCSA issued another ANPRM, rather than a proposed rule, on September 1, 2004.
  That rulemaking notice, again, proposed no timeframe for addressing the topic of EOBRs and did not even indicate that the agency would necessarily move to a proposed rule as a result of this preliminary rulemaking action.  A recent FMCSA semi-annual regulatory agenda entry for EOBRs indicates that a proposed rule is to be issued by February 2006.
  Once again, the agency missed a deadline and, as of the end of 2006, the agency was nine years overdue for a final regulation addressing the issue of EOBRs.


FMCSA has recently proposed an EOBR regulation.  A notice of proposed rulemaking was issued in January 2007 (72 FR 2340 et seq., January 18, 2007).  The proposed regulation is extraordinarily weak in several respects and will not accomplish the goal of providing accurate electronic monitoring and recording of actual commercial driver operating time in order to reduce HOS violations.  The proposal is estimated by FMCSA itself to result in less than 1,000 motor carriers being required to equip their trucks or motorcoaches with EOBRs out of more than 700,000 registered interstate carriers.  That constitutes only about .013 percent of truck or motorcoach companies registered with the agency.


Motor carriers will be required to install EOBRs only if a company undergoes two successive Compliance Reviews (CRs) within a two-year period, which, in both instances, show that the carrier had a 10 percent or greater violation rate.  Since paper logbooks showing commercial driver records of duty status entries for time spent driving, working, or taking required rest hours are widely falsified, this approach to improving commercial motor vehicle safety and reducing commercial driver fatigue will result in virtually no motor carriers being required to install EOBRs.  Moreover, the proposed rule also will allow a company required to install EOBRs to remove them after only two years of use.  FMCSA is also considering allowing motor carriers using EOBRs to dispense with certain parts of the additional documentation or “paper trail” that motor carrier safety investigators rely on to additionally verify the accuracy of HOS compliance.


Another major drawback to the proposal is its reliance on HOS violations being detected through CRs.  Currently, FMCSA conducts only about 1.5 percent CRs each year on the more than 700,000 motor carriers registered with the agency.  This means that the rate of detection of HOS violations is exceptionally low and will result in many companies chronically violating HOS requirements with little chance that these violations will be found.


In addition, FMCSA has backtracked on its own policy view of just a few years ago that EOBRs be fully integrated with commercial motor vehicle electronic control modules (ECMs).  The agency is now proposing that vehicle distance and other information be obtainable only through location tracking systems, such as Global Positioning Systems (GPS).  This undermines the important feature of interfacing EOBRs with engine and transmission data, that is, of having mutual corroboration of key data about hours of operation achieved by an EOBRs separately confirmed by ECM-based data acquisitions.


FMCSA will allow drivers and motor carrier officials to make certain alterations and additions to the EOBR recorded data, as well as to enter supplementary information characterizing non-driving work time and rest time.  As for security concerns, which are crucial for controlling vehicle access and unambiguous driver identification (ID), the agency only proposes that some form of driver ID be used to operate a CMV with its EOBR, but FMCSA refuses to specify any particular approach.  This laissez faire stance will allow fraudulent access to and use of large trucks by unauthorized drivers.

FMCSA also will not perform federal certification of EOBRs but will allow manufacturer self-certification, and the agency will not oversee and certify EOBR repair or recalibration.  This lax approach will almost certainly result in manipulated devices that do not accurately record driving time.  In addition, the agency grandfathers all existing automatic on-board recording devices currently in use, even those that do not meet the minimum specifications of the proposed rule.

Finally, FMCSA states that it cannot determine whether the use of EOBRs might reduce fatigue or benefit driver health, but it states that it is concerned that electronic monitoring of drivers’ HOS might increase driver stress. 

· Entry-Level Commercial Driver Training Standards
CMV drivers of both large trucks and buses are not required to receive any basic training in order to operate these big motor vehicles in interstate commerce.  Receiving basic instruction in both knowledge and operating skills, including certification by the states or recognized commercial driver education schools, is not a prerequisite to applying for a commercial driver license (CDL).  Many drivers receive no training to operate large trucks, while others receive perfunctory and often inadequate training in CDL degree “mills” that are structured simply to ensure that drivers can pass the CDL test without necessarily being knowledgeable about the safety skills needed to drive a large truck or bus, or have sufficient familiarity with federal and state CMV and motor carrier safety regulations.  The agency itself has recognized that possession of a CDL is not the equivalent of good instruction and does not mean the CDL holder is a trained and experienced driver.

OMC had issued its own Model Curriculum in the mid-1980s
 showing the comprehensive, basic instruction that was needed for entry-level drivers.  The need for the extensive knowledge and skills training of the Model Curriculum was confirmed by both OMC’s contractor report as well as by independent GAO
 and NTSB
 reports that found that training quality, including both classroom time and hands-on driving instruction, were generally inadequate in the private sector.

Against this background, the Intermodal Surface Transportation Efficiency Act (ISTEA) of 1991 mandated that the Secretary of Transportation report to Congress on the effectiveness of private sector entry level CMV driving training by December 18, 1993.
  The basic thrust of the provision was the presumption by Congress that, unless the Secretary could show that the private sector was doing a good job transmitting basic, adequate skills and knowledge to entry-level commercial drivers, the agency must adopt regulations to ensure that these drivers receive critical information and develop good skills to pilot big trucks and buses.  Since the Secretary did not file a report showing that basic entry-level driver training was not needed, the agency was required to meet the statutory deadlines for the issuance of a proposed rule, December 18, 1992, and a final rule, December 18, 1993.

OMC violated both statutory deadlines and published only an advance notice of proposed rulemaking in 1993.
  In fact, the mandated report to Congress that was supposed to be submitted in December 1993, was eventually provided to Congress on February 5, 1996, more than two years late.  

Following that action, several years elapsed during which numerous semi-annual regulatory agendas either successively deferred the date for a proposed rule or cited no date for any action, instead indicating “next action undetermined.”  During that time, the agency issued only a Notice of Availability and Request for Comments in 1996
 on a contractor’s report that had been completed in July 1995.

Despite the repeated confirmation that private-sector training in basic knowledge and skills was inadequate, and that entry-level drivers were coming into the workforce with inadequate capabilities, FMCSA nevertheless published a proposed rule in August 2003 that did not require any skills and basic knowledge training for entry-level drivers, and required training only in 4 minor, adjunct areas of driver knowledge.
  This decision to avoid any requirements for basic know and skills education directly contradicted the previous rulemaking stance taken by the agency that entry-level driver training was inadequate and that novice truck and bus drivers needed comprehensive, basic knowledge and skills training.  The agency also proposed that all novice drivers with at least two years of licensed CMV operation would be grandfathered by any final rule and, accordingly, would not have to undergo instruction even in the 4 minor areas of driver knowledge.
  This assertion directly contradicted the previous finding that drivers with less than 5 years of driving experience should be considered entry-level drivers.  In addition, FMCSA directly contradicted the previous position taken in the advance notice of proposed rulemaking that the CDL test was inadequate for instilling basic knowledge and skills and, in the proposed rule, stated that the CDL test provided such basic capabilities and that training in basic knowledge and skills would be “redundant.”

Several truck safety and industry organizations filed comments with the docket of the proposed rule pointing out that FMCSA had contradicted its own previous finding that novice CMV drivers were not receiving adequate training from the private sector in basic knowledge and operational skills, thereby triggering the legislative requirement that the agency adopt basic knowledge and skills training regulatory requirements.
  Several commenters on the proposed rule stressed that the agency was clearly violating its statutory directive to require basic knowledge and skills training, and that the reduced requirements had little to do with a CMV driver being knowledgeable about the complex operating requirements of large trucks and buses.  Comments also were filed that objected to the agency’s dramatically reduced scope for what constituted an entry-level driver, especially the fact that a driver with only 2 years of operating experience would nevertheless be exempt from instruction even in the 4 minor areas of knowledge being proposed in the notice.

FMCSA issued a final rule on May 21, 2004,
 which simply disregarded all comments emphasizing the agency’s failure to abide by its legislative mandate for entry-level driver training.  The final rule came 13 years after the ISTEA provision mandating agency action on entry-level driver training and 12 years after a final rule was required.  A careful review of FMCSA documents and the administrative record, including the final rule and its accompanying regulatory evaluation, provided no adequate rationale for the agency’s belief that training in the 4 minor areas required in the final rule would produce a positive safety effect.

Moreover, FMCSA not only disregarded arguments that it had unacceptably abbreviated the scope of application for what would be regarded in any final rule as an entry-level driver, it further reduced the pool of drivers that would be subjected even to the severely reduced requirements of the new regulation by defining a novice driver as a truck or bus operator with less than one year of driving experience with a CDL.  The agency also repeated its assertion that the CDL alone provides adequate driver training, although the previous rulemaking record contained several statements by the agency that the CDL is a licensing standard, not a training standard, and therefore cannot provide basic knowledge and skills training.

A lawsuit was filed against FMCSA in the U.S. Court of Appeals for the District of Columbia on July 13, 2004, challenging the May 2004 final rule as arbitrary and capricious agency action.
  The agency, it was argued, had adopted a regulation that was demonstrably at odds with the nature and methods of entry-level driver training previously found by the agency to be necessary and effective to ensure proper training for entry-level CMV drivers.  The dramatically reduced regimen adopted in the final regulation had little to do with the core training needs that the agency itself had previously identified as being necessary.  In a unanimous decision rendered on December 2, 2005,
 the court found that FMCSA had acted arbitrarily, capriciously, and violated its responsibilities under ISTEA Section 4007(a) by adopting a regulation “that focuses on areas unrelated to the practical demands of operating a commercial motor vehicle.”
  As a result, “[t[he agency, without coherent explanation, has promulgated a rule that is so at odds with the record assembled by DOT that the action cannot stand.”
  Accordingly, the Court of Appeals allowed the promulgated final rule to remain in effect while remanding it to FMCSA in order for the agency to rework the regulation in conformity with the findings and conclusions reached in the rulemaking record.
  No renewed rulemaking action has yet been taken by FMCSA, although an entire year has elapsed since the court’s decision overturning the final rule.

Congress has taken note of the agency’s failure to adopt a comprehensive driver training regulation.  In pending appropriations legislation for Fiscal Year 2007, the House Report accompany the bill, H.R. 5576, cites the federal court decision overturning FMCSA’s inadequate entry-level training rule, as well as to stress that FMCSA had avoided the findings of its own contracted report and the guidance of its own model training curriculum in publishing the final rule.  The House Report directs the agency to issue a regulation that is comprehensive by including on-street, behind-the-wheel instruction.

· Minimum Training Requirements for Operators and Training Instructors of Multiple Trailer Trucks (Longer Combination Vehicles).

Commercial drivers of double- and triple-trailer large trucks are required to obtain state-issued special endorsements to drive a Longer Combination Vehicle (LCV).
  This special endorsement purports to demonstrate that the driver has additional knowledge and familiarity with safely operating these giant, unwieldy combination trucks that, in certain configurations, can stretch to over 120 feet long and weigh well in excess of 100,000 pounds.  However, the LCV endorsement is not backed by any requirements for drivers to receive special training for operate these giant rigs.

Along with the entry-level driver training discussed above, the 1991 ISTEA law mandated that the DOT Secretary shall initiate rulemaking to adopt LCV driver training requirements within two years, by December 18, 1993.
  An ANPRM was issued on January 15, 1993.
  Although FMCSA has repeatedly calendared this topic for subsequent action in its semi-annual regulatory agendas, none of the agency’s self-imposed target dates – all of them adopted many years after the legislated deadline had elapsed – was met.

In fact, truck safety organizations were forced to file suit against FMCSA in order to force the agency to issue a final rule on this and several other rulemaking issues.
  That case resulted in a settlement agreement in which the agency agreed to issue a final rule by March 30, 2004.
  In compliance with a settlement agreement, FMCSA finally issued a proposed rule on August 12, 2003.
  In comments filed with the docket, truck safety organizations emphasized that the agency had undermined Congressional purposes by grandfathering 97 percent of current CDL holders with LCV endorsements, excluding them from having to receive any advanced driver training. The agency also relied on a study done several years earlier that the DOT Secretary’s office had warned the agency was defective and could not be used.  In the eventual final rule, issued on March 30, 2004,
 FMCSA followed through on its proposal to exempt nearly all current LCV drivers from any training requirement.  

As a result, for all practical purposes, despite a Congressional mandate, there is effectively no current requirement that the overwhelming majority of LCV drivers be adequately trained 16 years after Congress directed that LCV drivers received such training.

· Supporting Documents for Hours of Service for Commercial Drivers.
Section 113 of the Hazardous Materials Authorization Act of 1994 (Pub.L. 103-311, August 26, 1994) specifies several actions to be completed by the Secretary, including a requirement that Secretary prescribe regulations specifying the number, type, and frequency of supporting documents that must be retained by a motor carrier in order to permit verification of the accuracy of record of duty status maintained by each commercial driver and the length of time for which the supporting documents shall be retained.  This period must be at least 6 months from the date of a document’s receipt.  The statutory deadline for issuing such regulations was February 26, 1996.

This regulation has crucial importance for requiring the kinds of documents to provide corroboration of the hours of work, driving, and off-duty time that commercial drivers enter into their paper logbooks.  Since it is widely known that truck drivers regularly falsify their record of duty logbooks to conceal illegal hours that violate federal hours of service limits, this regulation would specify the records that motor carriers must maintain to show the “paper trail” behind their logbook entries.  The importance of this rule becomes even more critical given FMCSA’s chronic failure to required EOBRs to accurately record when a driver is actually operating a big truck.

Although FHWA opened rulemaking on April 20, 1998,
, and published a supplemental notice of rulemaking on November 3, 2004,
 no final action has been taken on this important regulatory safety topic.  FMCSA has missed the statutory by 11 years.  In the April 2006 semi-annual regulatory agenda, FMCSA calendared a final rule for publication in July 2006.  However, as of the end of 2006, no final rule has been published.  Recently, as described earlier, FMCSA has proposed an extraordinarily weak regulation for the installation and use of electronic on-board recorders (EOBRs) to record commercial motor vehicle operator driving time for compliance with the hours of service requirements.  The agency proposes to delete the requirement to maintain any separate supporting documents that refer to a driver’s driving time if those hours are recorded by an EOBR and to require supporting documents only for non-driving duty hours and off-duty time.

· Commercial Vehicle Driver Biometric Identifier.
A biometric or other unique driver identifier has become crucially important both for security and safety reasons, including the need to ensure that illegal access to sensitive cargo or operation of a CMV does not occur, particularly with regard to truck-transported, placarded quantities of hazardous materials (hazmat).  The Truck and Bus Safety and Regulatory Reform Act of 1988 directed the DOT Secretary to issue regulations by December 31, 1990, establishing minimum uniform standards for a biometric identification system to ensure the identity of commercial motor vehicle operators.
  An ANPRM was issued on May 15, 1989,
 followed by an Information Notice on March 8, 1991.

Subsequently, in the Transportation Equity Act for the Twenty-First Century (TEA-21), Congress amended the biometric identifier requirement to remove the mandate that commercial drivers specifically shall have biometric identifiers and substituted the requirement that CDLs shall contain some form of unique biometric identifier after January 1, 2001, to minimize fraud and illegal duplication.
  TEA-21 directed the DOT Secretary to complete regulations to achieve this goal no later than 180 days after TEA-21 enactment, that is, by December 9, 1998.

The new deadline was flouted for over six years until FMCSA finally withdrew this rulemaking on May 5, 2005,
 claiming that it “has met the statutory objective through other efforts.”
  Despite two successive acts of Congress and the passage of 18 years, FMCSA still has adopted no regulation and policy on unique identifiers for CMV drivers.

IV.  
Inadequate Studies, Data, and Analysis.

FMCSA’s data collection and analysis system, as well as its in-house and contracted studies, strongly affect its allocation of resources for safety countermeasures such as enforcement, education, and outreach.  For this reason, the quality of the agency’s studies and the data it relies upon for policy decisions must survive critical evaluation.  However, FMCSA’s efforts to collect timely, accurate data on motor carriers and their crash involvements, as well as to study the reasons for CMV crashes, has been plagued with chronic, systemic defects that have been shown for years through oversight reports and testimony authored by the GAO, the U.S. DOT OIG, and CMV safety organizations.  Because these defects were so serious, FMCSA, on the recommendation of the OIG, removed key safety data from public availability on its web site in 2004.
  As of the end of 2006, that data is still unavailable to the public.

Unfortunately, as illustrated in this Report, few of these defects have been corrected and, in fact, in many cases FMCSA has responded to detailed critiques of its inadequate studies and data with continued inaction or intransigence.  Although Congress was critically aware of the severe deficiencies in truck data when the legislation creating FMCSA was enacted in 1999, the provisions of the law directing the agency to correct the serious data problems have gone unheeded.

· FMCSA Continues to Allow Large Truck Deaths to Increase Each Year.
As part of the response to the increase in truck-related fatalities in the late 1990s and growing dissatisfaction in Congress with OMC’s administration of motor carrier safety, the Secretary of Transportation in 1999 promised a 50 percent reduction in the number of large truck crash fatalities in 10 years, by the year 2008.  This was an especially appropriate safety emphasis for DOT because of the dramatic overrepresentation of large trucks in fatal crashes and deaths.  As pointed out in annual Fatality Facts published by the Insurance Institute for Highway Safety, although large trucks are only 3 to 4 percent of registered vehicles, they are responsible for 12 to 13 percent of the total motor vehicle crash deaths each year.  Using 1998 as the baseline year for achieving the 50 percent reduction in annual truck crash fatalities pledged by the Secretary would mean that the number of deaths in calendar year 1998, 5,395, would be reduced by half over the ensuring decade to only 2,697 fatalities in 2008.

Unfortunately, truck crash deaths from the last full year of reported national data, 2005, shows that truck deaths at 5,212 are still above 5,000 each year.
  In fact, the first few years following the Secretary’s promised fatality reduction goal showed no real progress in lowering truck crash deaths.  The number of deaths in 1999 stood at 5,380 and the following year saw little change with fatalities at 5,282.  By 2003, it was clear that the 50 percent reduction goal could not be met by 2008.  Five thousand, thirty-six (5,036) truck crash deaths occurred in 2003.  Truck-related fatalities increased again in 2004, to 5,190, and FMCSA initially provided a preliminary estimate that for 2005, truck-involved crash deaths could reach 5,306.
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With the number of deaths increasing year by year, FMCSA shifted its ground following the inception of the agency.  The agency switched to a decrease in the rate of truck crash deaths per 100 million vehicle (or truck) miles traveled (100MTMT) rather than pursue a reduction in the number of truck deaths each year.  The baseline rate chosen, as described later in each annual U.S. DOT Performance Plan and in the most recent FMCSA Strategy and Performance Plan,
 was the rate of 2.8 truck crash deaths per 100 MTMT that prevailed in 1996;  the stated goal was to achieve a rate of 1.65 deaths in 2008.

However, this is a particularly pernicious approach to abating truck crash losses, as was pointed out early on not only by truck safety organizations in testimony before Congress,
 but even by the U.S. DOT OIG in a 1999 report.
  The OIG report correctly understood that a truck safety performance measure based on reducing the fatality rate paradoxically allows the number of truck crash deaths to increase each year because the number of miles traveled by large trucks also increases.  This creates the possibility that the number of fatalities will continue to rise even while the fatality rate improves.  The OIG report was clear:  this approach was unacceptable as a yardstick to measure motor carrier safety progress, and so the OIG explicitly recommended that DOT revert to a measure of reducing the actual number of truck crash deaths, regardless of the fact that there more trucking firms than even with more miles traveled each year.  However, it is clear that FMCSA has ignored the OIG recommendation.

The OIG report stated in 1999 that the Department intended to change its goal in accordance with that recommendation to reduce the actual number of deaths.  The OIG’s optimism was not rewarded – the change did not occur.  FMCSA has continued to pursue the goal of reducing the truck fatality rate while the number of deaths each year continues to mount.  In 2002, 4,939 truck crash fatalities occurred with a fatality rate of 2.30.  However, in 2003, the number of deaths increased to 5,036 and the rate worsened to 2.33.  In 2004, the death toll rose again, with 5,190 deaths recorded by NHTSA, a figure scarcely different from 1996, eight years earlier.  The recent OIG report released in April 1999 pointedly remarks on the faltering efforts of FMCSA to abate the rise in truck crash deaths and to meet its self-imposed goals of lowering the fatality rate of large truck crashes.
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However, it is clear that neither the goal of 1.65 deaths per 100 MTMT will be achieved in only three more years of truck fatality rate figures recorded in FARS nor will the number of deaths be substantially reduced.
  As the OIG explicitly noted in his report in 1999, more than 5,000 deaths suffered each year is equivalent to a major airline crash with 200 deaths every two weeks;  this level of human loss is simply not acceptable.  

But instead of using resources provided through Congressional appropriations to reduce the horrific annual death toll from large trucks, FMCSA instead seeks to lower only the rate of deaths while allowing the number of fatalities to mount each year.  This shows that the ultimate achievement of many millions of dollars spent on data collection, analysis, oversight and enforcement, and outreach and education efforts is a misguided reduction in the rate of truck crash fatalities that still results in a rising death toll that already surpasses five thousand American deaths each year.

Recently, FMCSA has even more dramatically changed the terms of the debate over motor carrier safety with respect to annual fatalities attributed to large trucks.  In Section 4 of the FY2008 budget submission, the agency has jettisoned the use of the well-known yardstick of large truck crash fatalities each year – the number of fatalities per 100 Million Truck Miles Traveled (MTMT), a direct exposure measure, in favor of a completely new exposure denominator comprising all annually accrued motor vehicle mileage.

FMCSA acknowledges in its budget submission that it could not meet its goal for the end of calendar year 2008 to achieve a fatality rate of 1.65 per 100MTMT.  The disparity between the annual goal of lowering the fatality rate of large trucks increased each year.  For example, in the FY2007 budget submission, FMCSA stated that the goal for 2003 was a rate of 2.19, but the actual rate was 2.31.  Similarly, in 2004 the goal was 2.07, but the rate was 2.29, and in 2005 the goal was 1.96, and the estimated rate was projected to be 2.33.
   

Accordingly, FMCSA has set a new goal to be achieved by 2011.  However, that goal is no longer expressed as the large truck fatality rate per 100 MTMT, but rather as the combined bus-large truck fatality rate per 100 Million Total Vehicle Miles Traveled.  Although FMCSA in Section 4 of its FY2008 budget submission continues to use the other, proper exposure measure for the passenger vehicle crash rate, it argues that:

The new DOT large truck and bus sub-measure will track fatalities involving both occupants and non-occupants in a crash involving a truck with a gross vehicle weight rating of 10,000 pounds or more and/or motor coach.  This new measurement will use total VMT, rather than truck VMT.  Total VMT captures the traffic volumes of all vehicles, which is important given that approximately three-fourths of fatal large truck crashes in recent years have involved a passenger vehicle.  The FY2008 for large truck and bus fatalities is 0.171.

There is little question that this major shift away from using a genuine, direct exposure denominator for annual truck deaths and instead submerging truck deaths within a rate representing all motor vehicle annual mileage traveled is an attempt both to mislead Congress and the public, and to provide a false appearance of a low rate of large truck deaths each year.

· Defects of Agency Motor Carrier Safety and Crash Data.
Chronic problems of data adequacy, including accuracy, completeness, and timeliness, have compromised FMCSA’s effectiveness in conducting their compliance and enforcement programs.  These defects, which were documented by federal government oversight investigations that stretch back into the middle and late 1990s, continue today and have not been corrected by FMCSA.  

For example, the OIG issued a report in early 1997 showing that database problems used to prioritize motor carriers for compliance reviews were endemic at OMC.
  The data deficiencies found included inadequate numbers of carriers covered in the agency’s database, failure to include state and local records of crashes and violations of local traffic laws, and inaccurate and delayed data submissions by the states.

A follow-up OIG study was conducted two years later, in 1999, and found the same defects as the 1997 study, as well as a failure to ensure that local enforcement agencies accurately and completely report crashes, traffic violations, and roadside inspection results.
  Those data problems were found by the OIG to undermine any effectiveness of the Safety Status Measurement System (SafeStat) to identify and target motor carriers with high-risk safety records by, for example, targeting compliance reviews of the worst companies.  SafeStat problems will be discussed below in a separate section.

These criticisms of the serious defects in CMV data systems were extended by the OIG in early 2000 to the newly-created FMCSA’s use of the Commercial Driver Licensing Information System (CDLIS).
  The OIG found that both FMCSA and the states were failing to collect information on driver disqualifying violations and also failing to disqualify drivers even though a state’s CDLIS data bank showed that drivers who should be disqualified were still operating their vehicles.

These findings of data inadequacies were mirrored in findings and testimony from the GAO that began before the creation of FMCSA and have continued until the present.
  Sadly, the careful evaluation of severe data problems at FMCSA and specific recommendations for improvement have gone unheeded at the agency.  In November 2005 the GAO issued yet another report on the failures of FMCSA to correct these deficiencies.
  In general, GAO found that CMV crash data still do not meet general data quality standards of completeness, timeliness, accuracy, and consistency.  One-third of CMV crashes that the states are required to report to FMCSA were not reported and those crashes that were reported were not always accurate, timely, or consistent.  GAO also found that FMCSA had no formal guidelines for awarding grants to the states for their data improvement efforts.  Moreover, even the agency’s ratings of how well or badly states were performing in their data collection and transmission efforts were flawed because of the methodology used by FMCSA to develop the state rating system.

Recently, a follow-up oversight report issued in April 2006 by the U.S. DOT OIG has found that data quality is still seriously defective and that it undermines several important areas of FMCSA enforcement and substantially reduces the effectiveness of the Safety Status Measurement System (SafeStat) to identify high safety risk motor carriers.
  Although FMCSA adopted a requirement a few years ago that registered motor carriers had to update their registration every two years,
 192,000, or 27 percent, of the registered 702,277 motor carriers did not update their census data on both drivers and trucks despite the requirement of the 2002 regulation.  In addition, state crash forms are still not consistently defining a large truck or a reportable crash, failings which undermine the reliable data that FMCSA needs.  The OIG April 2006 report found that FMCSA, despite the previous, February 2004 OIG oversight report,
 had not taken sufficient action to achieve full updates of motor carrier census data and standardize crash data requirements and collection procedures.  Data quality is crucial because the combination of updated, timely census data and crash data are used by SafeStat to rank safety performance of motor carriers and target them for compliance reviews and inspections.  As the OIG stressed in this recent report, without these critical data, FMCSA cannot accurately identify the high-risk motor carriers.

These documented inadequacies of data collected by FMCSA that are central to its oversight and enforcement mission raise the serious question of whether the agency has the capability to make accurate safety determinations and to secure compliance with motor carrier safety requirements.

· Systemic Defects in the Safety Status Measurement System Undermine the Agency’s Ability to Identify Motor Carriers with the Highest Safety Risks.
FMCSA has developed SafeStat to identify and target motor carriers with high-risk safety records by, for example, scheduling compliance reviews of the worst companies.  SafeStat is a complex algorithm used by FMCSA to identify which motor carriers present the highest risk of having crashes and of committing motor carrier safety regulatory violations.  Safestat relies mostly on data supplied by the states such as roadside inspections, information drawn from compliance reviews, as well as other information collected by FMCSA.  Recent evaluations of SafeStat by the OIG and by the Oak Ridge National Laboratory have both come to the same conclusions:  SafeStat is not objective, many motor carriers are improperly identified as high safety risks, many motor carriers fail to be identified as high safety risks, and the data used to calculate SafeStat is unreliable for the reasons listed in the previous section of this Report.


The 2004 OIG report found that the usefulness of SafeStat was undermined by substantial weaknesses in the data reported to FMCSA by the states and motor carriers. Specifically, there was a lack of updated census data for 42 percent of the active registered motor carriers that had failed to meet the congressionally mandated requirement to update their registration every two years, and only 31 percent of these carriers could achieve SafeStat calculations for one or more safety evaluation areas.  The OIG Report also found that about one-third of large trucks involved in crashes each year had no reports in the database, six states did not report any crashes during a six-month period that was reviewed, and that 20 percent of the crashes in fiscal year 2002 were reported six or more months late.  There also were high levels of underreporting of moving traffic violations that had been identified during roadside inspections, as well as failures to identify carriers associated with violations or misidentification of carriers with violations.  Finally, the OIG Report found that 71,000, or 11 percent, of the active interstate motor carriers were on record as having no power units and 98,000, or 15 percent, of registered carrier were on record as having no drivers.


The OIG Report also determined that these severe data deficiencies were not being corrected by FMCSA through the use of existing sanctions and incentives to promote better data reporting by states and motor carriers.  FMCSA had not imposed sanctions on any states, including withholding basic Motor Carrier Safety Assistance Program (MCSAP) grant funds from states for failing to correct data quality problems.  Even MCSAP incentive grant formulas are not adequate because the agency only uses timeliness of data submitted to make incentive calculations while data accuracy and completeness – which are crucial – are ignored.

As a result of these severe data defects, the OIG report recommended that the use of these defective data continue for internal agency purposes, but that it was not reliable enough for public use.  As a result, FMCSA suspended posting these crash and safety data about motor carriers on its web site shortly after receiving the OIG report until these data met higher standards for completeness, accuracy, and timeliness, although the agency has recently indicated that it will being providing these data again with warnings that FMCSA is attempting to upgrade their accuracy.
  As discussed in the foregoing section, the latest GAO report issued November 2005
 shows that little progress has been made by FMCSA in nearly two years to correct these system defects in its data system for determining the safety of motor carrier management and operations.  Furthermore, the latest OIG report of April 2006 confirms that serious problems of data completeness and accuracy continue to saddle FMCSA’s accurate identification of motor carriers with high safety risks and appropriately targeted enforcement efforts.

One of the OIG’s recommendations in the 2004 report was for FMCSA to hire a contractor to conduct a new study for revalidating SafeStat.  Oak Ridge National Laboratory performed this review, and its study was sent to the agency dated October 2004.
  Unfortunately, this evaluation uncovered fundamental defects in SafeStat that the prior OIG evaluation had not detected:

SafeStat Is Not Objective:  The basis of SafeStat ultimately is subjective, based upon expert consensus opinion or judgment, and therefore has no meaningful statistical relationship to the data used to operate the system’s algorithm for detecting high safety risk motor carriers.

Most Motor Carriers Are Improperly Identified as High Safety Risks:  The identification of 9 of every 10 motor carriers as high safety risks is mistaken and only an artifact of the data and the use of those data in the SafeStat algorithm.

The Data Used in SafeStat Are Often Unreliable:  As was also found both by the OIG and GAO, the data used in SafeStat are defective.  About half the states either report truck crash data late, underreport the number of truck crashes, or overreport the number of truck crashes.  Also, the data sufficiency criteria are unrealistic, do not support a sound statistical use of the data gathered by FMCSA, and often result in many motor carriers not receiving a safety ranking.

With regard to this last point, although the Oak Ridge Report does not specifically address the implications of the data sufficiency issue in detail, the criteria for being ranked strongly favor larger carriers with more power units, drivers, and higher annual vehicle-miles-traveled.  Many small carriers with few power units and drivers cannot achieve the exposure necessary to be safety ranked, yet many small motor carriers are apparently at high risk of safety violations.  Because they are not identified by SafeStat, these small motor carriers “fly under the radar” of detection by FMCSA for oversight and enforcement.

It is unknown what steps FMCSA is taking to correct these baseline defects of both SafeStat and the data upon which SafeStat relies to make its calculations for tagging motor carriers as high safety risks and subjecting them to compliance reviews and more roadside inspections.
  Although Congress directed that motor carrier data systems be ensured for accuracy, reliability, and timeliness both in TEA-21 and in the ensuing legislation creating FMCSA, the MCSIA, these mandates have still not been fulfilled.  However, FMCSA recently published a notice advising of a review of SafeStat.
  A review of the notice makes it apparent that it is not a baseline review of SafeStat despite several oversight reports from the GAO, the U.S. DOT OIG, and the Oak Ridge National Laboratory setting forth fundamental defects in SafeStat, including the premises for the system and the algorithm used to calculate safety scores, as well as serious data deficiencies.  None of these oversight reports is acknowledged in the Federal Register notice and none is entered in the agency’s docket for the use and information of members of the public and Congress interested in evaluating how SafeStat should be improved.

Recently, testimony presented by Advocates to Congress in March 2006 provided a detailed exhibition of the severe deficiencies of SafeStat at every level of analysis.
  This has been part of the basis for Congress to request a detailed investigation by GAO with a final report on the specific issues and deficiencies of SafeStat.  This forthcoming report will be preceded by another report on the defects of the compliance review (CR) process and how CRs depend strongly on the data and judgments reached through the use of SafeStat.

Advocates also filed detailed comments with a docket established by FMCSA in mid-2006 to request public input on how SafeStat could be improved.
  Advocates stressed in its comments that SafeStat was inherently incapable of identifying serious at-risk motor carriers that should be audited for safety of its drivers, equipment, and management because the system had no external benchmarks for determining the safety quality of any given motor carrier.  SafeStat is disconnected from goals for achieving improved motor carrier safety, including FMCSA’s own stated goal of lowering the annual fatality rate for large trucks.  Instead, SafeStat is a relativist, peer-to-peer ranking system.  It operates similarly to a college professor grading students “on the curve,” rather than using an objective standard to gauge trucking or motorcoach company safety.  In addition, many of the criteria used to identify a carrier as a company at risk or that merits closer attention and oversight are admitted by FMCSA to be ultimately subjective.  Moreover, the data that the agency relies on for plugging in values to the rating algorithm that operates SafeStat have been shown repeatedly to be unreliable, incomplete, or to be submitted late to FMCSA by the states.

For all practical purposes, FMCSA currently does not have a reliable or an objective system for detecting which motor carriers are at risk of committing serious violations of the agency’s safety regulations or of having high rates of crashes.

· Serious Defects in the Federal Motor Carrier Safety Administration’s Large Truck Crash Causation Study.

FMCSA’s enabling legislation, the MCSIA, directed the agency to “conduct a comprehensive study to determine the causes of, and contributing factors, to crashes that involve commercial motor vehicles.”
  The study addressing large trucks quickly got underway and has been jointly administered by FMCSA and NHTSA since its inception as the Large Truck Crash Causation Study (LTCCS) in 2000.  The data collection of just under 1,000 truck crash cases took place from April 2001 to December 2003.  The study to date has an unknown total cost,
 but is probably about $20 million.
  Unfortunately, the study has no scientific credibility and cannot be used to predict or explain the reasons for truck crashes or to design and implement specific safety interventions to reduce the number and severity of truck crashes.  However, FMCSA refuses to acknowledge any peer critiques of its study and continues to rely on it for policy decisions, even though it was explicitly warned by the Centers for Disease Control (CDC) that no policy judgments could be based on the LTCCS.

The LTCCS from the start has been subject to both broad and detailed criticism by a National Academy of Sciences Transportation Research Board (TRB) committee empanelled to provide oversight and review of the study, by the CDC,
 and by truck safety organizations.
  In a succession of meetings with FMCSA and NHTSA staff, along with several letter reports sent to the FMCSA Administrator over more than two years that concluded with the final report sent September 4, 2003, the TRB committee emphasized the fundamental defects of both the database and the research design used by the two agencies.

These criticisms echoed similar or identical findings about the fatal defects in the LTCCS also pointed out by truck safety organizations and, later, in the CDC report.  All these critiques essentially emphasized the inherent bias and subjectivity infecting the data that were collected, the lack of a comparison group to test hypotheses, the gathering of baseline data prior to formulating theories about the reasons for truck crashes, the inability of the study to provide causal explanations for truck crashes, and the ease with which the governing notions of the study could be mistakenly understood to assign fault to both truck and passenger vehicle drivers.  In addition, both the TRB committee and the CDC pointed out that they were engaged to oversee and evaluate the LTCCS too late in the life of the study, after fundamental – and mistaken – decisions about how to proceed had already been made, including what basic data to collect.

To date, only a single publicly available FMCSA report had been issued on the LTCCS.
  Recently, FMCSA has sent a final report to Congress in March 2006.
  In fact, despite the enormous expense of taxpayer dollars to fund the study, FMCSA has stated that no detailed final report would be issued on the LTCCS, but that the database would be available for researchers to use.
  In other respects, however, the criticisms lodged against the LTCCS over the past several years have both generally and specifically been ignored by FMCSA, and the data originally collected by the two agencies along with the simple, iterative examination of each truck crash case for clues about why it happened, has not changed.  In fact, FMCSA has basically refused to respond to the detailed, peer-based criticisms of the LTCCS, including a refusal to address any of the specific defects of the study presented at the 2005 International Truck and Bus Safety and Security Symposium.
  Despite the severe criticism of the study’s design and data gathering by the CDC in its report, the chief FMCSA representative on the LTCCS recently stated that the CDC found the research methodology of the study to be sound.

This stance of refusing to respond to, or even acknowledge, the extensive, detailed critique of the severe inadequacies of the LTCCS has not been relinquished by FMCSA in its final report to Congress cited above.  In that report, the agency continues to regard its research design and data as sound, and promises in the concluding section of the report that it will continue to use the information gathered from the study to seek the causes of truck crashes.  FMCSA evidently intends to persist in its belief that the LTCCS can provide causal explanations of truck crashes even though no scientific peer group would regard the study as having any predictive or explanatory capability to identify the causes of truck crashes.  Strangely, FMCSA recently published an analysis of the LTCCS performed by two well-known consultants
 that openly acknowledges almost all of the baseline defects of the study and its inability to explain the causes of truck crashes and contradicts the intransigent posture of the agency exhibited in its final LTCCS report to Congress.
The agency has responded similarly with respect to the currently ongoing Bus Crash Causation Study (BCCS) that also was mandated by Congress in Section 224 of the MCSIA.  FMCSA is using the same data collection system and research design for the BCCS that was found to be inadequate by TRB, CDC, truck safety organizations, and even FMCSA’s own consultants in a recent agency publication.
  FMCSA has apparently not changed its approach despite the demonstrated defects of the LTCCS.
  If the BCCS reproduces the same baseline defects of the LTCCS, which appears likely, it again will be federal money misspent on an effort that, as the TRB committee pointed out, can provide no guidance on what safety policies or interventions to choose to improve either bus or large truck safety.

V.  
Failures of Agency Enforcement and Oversight.

A series of reports by the U.S. DOT and OIG, as well as independent, ongoing assessments by truck safety organizations, tells a discouraging story about the quality and extent of FMCSA vigilance and competence in overseeing motor carrier safety and enforcing requirements contained in its Federal Motor Carrier Safety Regulations (FMCSR).  The massive 1999 OIG report
 determined that motor carrier enforcement was not effective in ensuring that companies comply with safety regulations and that the federal enforcement program did not adequately deter noncompliance.  As discussed below, and in the following section on FMCSA’s Education and Outreach efforts, there are several problems besetting agency enforcement and compliance, including perennially low numbers and percentages of compliance reviews and an agency tendency, as documented and stated in the 1999 OIG report, to repeatedly shift emphasis from fines and noncompliance determinations to collaborative, educational, partnership-with-industry approaches that do little to improve motor carrier safety.

· Inadequate Enforcement of Commercial Driver Hours of Service.
Most interstate commercial drivers are required to keep records, including a logbook of their compliance with HOS on-duty and off-duty requirements, for inspection by law enforcement authorities.  It is well known that HOS paper logbook violations have been at virtual epidemic proportions for many years, a fact that neither OMC nor FMCSA would admit or document.  In fact, it has long been known that many drivers keep two or even three logbooks, one of them specifically doctored for presentation to law enforcement officers.  The extent of widespread fraud in preparing the logbooks showing commercial driver record of duty status (RODS) was only documented when independent studies of HOS violations were conducted by the Insurance Institute for Highway Safety
 and also shown in the background assessments of the motor carrier industry prepared by University of Michigan researchers
 for the HOS proposed rule published by FMCSA in 2000.

It is clear from the record that commercial drivers have regularly exceeded maximum on-duty driving hours both for the daily work shift and the 7- or 8-day tour of duty, as well as cheating time from the off-duty rest period so that they can put more miles behind them to achieve just-in-time delivery schedules.  The recent report issued by the U.S. DOT OIG in April 2006 documented that HOS violations were one of the most common acts of regulatory noncompliance, accounting for 30 percent of all acute and critical violations.
  Truck drivers have repeatedly falsified their logbooks on countless occasions because, among other reasons, shippers and receivers have forced them to wait long hours to load or unload freight.  However, as emphasized in Section III, above, of this report, the agency has resolutely avoided mandating improved enforcement techniques that could reduce HOS violations by automatically recording the hours drivers spend behind the wheel.  The agency is now several years overdue in complying with a legislative mandate in the ICC Termination Act to adopt a regulation dealing with EOBRs.

Use of EOBRs by motor carriers would substantially reduce violations of HOS because vehicle operation would be monitored and the data captured, stored, and retrieved from on-board electronic modules.  EOBRs combining monitored engine and transmission operation with Global Positioning Satellite (GPS) systems indicating vehicle location would reduce driving and off-duty rest period violations by preventing excess driving and work hours that can easily be concealed in manipulated records of duty status, commonly referred to as logbooks, and reduce violations by drivers who are forced to wait in long queues to load and unload freight and are importuned by shippers and receivers to log such time as off-duty.  As a consequences, widespread use of EOBRs can reduce the amount of daily working and driving time that currently is illegally extended while also reducing overall, illegal working and driving hours during a tour of duty.  In both cases, illegal working and driving hours almost always are accompanied by falsified records on the amount of off-duty rest time taken by drivers.  EOBRs can therefore reduce fatigue and sleep deprivation among commercial drivers and enhance highway safety.
· Inadequate Enforcement of Motor Carrier Safety Violations.
FMCSA has several tools for overseeing motor carrier compliance with the FMCSR and for citing and correcting violations.  These include initial safety evaluations of new entrant motor carriers, exit safety audits of new entrants, CRs of carriers with permanent operating authority, roadside inspections, and assessment of penalties which consist of fines and temporary or permanent suspension of motor carrier operating authority.  This brief review of the quality of FMCSA oversight and enforcement will principally address the agency’s use of CRs and civil penalties as illustrative of serious, chronic deficiencies in FMCSA’s oversight and correction of safety standard violations.  As pointed out earlier, the most recent OIG report of April 2006 showed that both the data accuracy, data completeness, violator identification, and penalty assessment efforts at FMCSA were still defective or inadequate and that the agency’s enforcement actions were correspondingly compromised.  Many violations are not recorded and many motor carriers are not targeted for either appropriate penalties or, when warranted, are not assessed maximum penalties.

The selection of motor carriers for more roadside inspections and then subjecting some of them to full CRs may be an ultimately hopeless exercise at the threshold because SafeStat, the key instrument for determining which carriers are high safety risks, is not an accurate tool for enforcement purpose. As discussed in section IV above, recent investigative findings reveal that SafeStat may be incorrectly designating carriers as high risk when, in fact, they are not, while other carriers, particularly small carriers that do not fulfill data sufficiency requirements for inclusion in SafeStat, are overlooked by FMCSA for more intensive safety scrutiny.  However, it appears that more roadside inspections, even apart from subsequent CRs for some carriers, can have a beneficial effect on compliance.  The OIG in an oversight report sent to Congress on June 25, 2002, showed that Mexico-domiciled motor carriers reduced the out-of-service (OOS) rate of these vehicles over a five-year span in a direct relationship with the percentage of inspections that were performed.

Compliance Reviews:
A central problem compromising agency effectiveness in overseeing motor carrier safety and reducing FMCSR violations is the annually low numbers and percentage of both roadside inspections and CRs.   CRs are the targeted oversight application of the safety information that is provided by roadside inspections, crash data, and traffic violations information provided to FMCSA by the states.  CRs arguably have both a corrective effect on motor carrier safety both by identifying high-risk carriers and seeking improvements in their operations and safety management practices, and by the deterrent effect of motor carriers avoiding poor safety regulation compliance for fear of undergoing CRs and even receiving poor safety ratings.

FMCSA has a statutory mandate from Congress inherited from OMC to assign safety ratings all motor carriers.
  However, as pointed out in the OIG report of March 26, 1997, the agency in 1992 basically decided that it would no longer attempt to fulfill the statutory requirement to safety rate all registered interstate motor carriers.

The implementing regulations for conducting CRs specifies criteria for assigning one of three safety rating categories to a motor carrier:  Satisfactory, Conditional, Unsatisfactory.
  The rating generated by a CR is based on four safety areas of evaluation primarily filtered through the criteria of SafeStat that assign weighted values to different areas of motor carrier operations, to driver and vehicle regulatory compliance, to motor carrier crash involvements, and to any violations of safety regulations and traffic laws and ordinances.  The 1999 OIG report found that OMC was not sufficiently effective in ensuring that motor carriers comply with safety regulations and that the enforcement program did not deter noncompliance.
  One of the primary reasons found by the OIG for this ineffective enforcement outcome was the paucity of CRs performed along with the low number and percentage of motor carriers receiving either Conditional or Unsatisfactory ratings.  At the time the OIG report was released it was estimated that there were about 480,000 registered motor carriers,
 so the figure of 6,473 CRs performed in 1998, the most recent year for which the OIG had data, represents only 1.3 percent of all registered motor carriers.  Moreover, the OIG report found that of the carriers receiving CRs and safety ratings, only 1,870 – or only about 0.4 percent – had received less-than-Satisfactory ratings.  Of this number, only 971 received a rating of Unsatisfactory.  This means that only about 0.2 percent of all registered motor carriers were given Unsatisfactory safety ratings.

On its face, it is improbable that assigning Unsatisfactory safety ratings to only 0.2 percent of registered interstate carriers had a deterrent effect on about 480,000 registered motor carriers in 1998.  Indeed, the OIG found that a deterrent effect was not even evident for the carriers that received either Conditional or Unsatisfactory safety ratings.  For example, the OIG report pointed out that of the 1,870 carriers that received either Conditional or Unsatisfactory ratings, 650 had over 2,500 crashes from October 1, 1994, through September 30, 1998, resulting in 132 fatalities and 2,288 injuries.

Other organizations have called for improvements to the safety rating process.  For example, the National Transportation Safety Board’s (NTSB) current list of the Most Wanted Transportation Safety Improvements – Federal Issues
 argues that the entire safety fitness regime operates too leniently through the use of criteria that do not result frequently enough in motor carriers being shut down or drivers having their licenses revoked.  NTSB points out that a pending Unsatisfactory rating occurs if two of six factors are found unacceptable, after which a general freight carrier has 60 days to correct the deficiencies or receive an OOS order that prohibits further operations.  For hazardous materials (hazmat) and passenger motor carriers, the company has 45 days to correct the deficiencies or receive an OOS order.

However, NTSB regards this system as permitting unsafe carriers and drivers to continue to operate.  NTSB instead recommends that if a carrier receives an Unsatisfactory rating for either the vehicle or the driver factor, that alone should be sufficient to trigger a pending Unsatisfactory rating.  According to NTSB, this recommendation has been reissued annually since 1999 and FMCSA does not plan full implementation of any changes to its safety rating and other safety oversight processes until 2010.

The 1999 OIG report on motor carrier safety oversight and enforcement stated that the number of CRs performed by OMC had declined by 30 percent since fiscal year 1995 even though there had been a 36 percent increase in the number of motor carriers operating over this period.  It is clear that, despite a recent GAO report that FMCSA enforcement efforts have improved since that time,
 little has changed in the overall agency effort to conduct CRs and assign safety ratings.

One of the basic reasons for GAO citing improved enforcement efforts is its claim that CRs have doubled in number from 6,400 in 1998 to 11,300 in 2004.  However, there is a question about whether the GAO number is correct.  FMCSA’s own web site contains a National Summary for a recent year, 2004.
  The Summary lists a total of 7,623 CRs conducted that year, of which 57.7 percent were found to be Satisfactory, 30.3 percent Conditional, and 9.2 percent Unsatisfactory.  This number badly conflicts with figures on CRs conducted in 2004 in another FMCSA web site location.  That same agency web site places the number of registered motor carriers for 2004 at 677,249, a figure which also differs from other figures provided by FMCSA.


If one were to calculate the percentage of CRs performed in 2004 out of the total number of carriers listed for 2004 as registered with FMCSA, this barely exceeds one percent (1.13 percent) of registered carriers receiving CRs.  Even if the larger figure of GAO, 11,300 CRs, is used, this still results in a figure of only 1.67 percent of motor carriers being safety rated in 2004.  This larger figure still represents no significant difference from the poor showing of FHWA OMC shown earlier in our review that was documented in the 1999 OIG report.  In fact, the 2004 CR percentages on the FMCSA web site for Conditional and Unsatisfactory safety ratings for the 7,623 carriers receiving CRs yield 2,310 carriers assigned a Conditional rating and 701 carriers assigned an Unsatisfactory rating.

Recall that the 1999 OIG report indicated that 971 carriers out of approximately 480,000 registered companies received an Unsatisfactory rating.  This means that current efforts to take dangerous carriers out of operation have resulted in fewer assigned ratings of Unsatisfactory out of a much larger population of registered motor carriers, about 702,000 at present, one-third larger than in 1998.

Since the GAO study did not indicate whether these carriers assigned Unsatisfactory ratings in 2004 continued to have serious safety problems, as was found by the OIG in its 1999 report, it cannot be determined whether in some way this even smaller number and percentage of carriers deemed Unsatisfactory paradoxically represents overall improved motor carrier safety since 1999.  If the figures on CRs posted on FMCSA’s web site are to be relied upon, however, it is clear that not only has there been no improvement in conducting CRs and assigning Conditional and Unsatisfactory ratings since the figures provided in the 1999 OIG report, the agency on a percentage basis appears to be even further in arrears in using this powerful safety oversight and compliance tool.  However, this condition appears to be irremediable given the decision of FHWA documented in the earlier1997 OIG report no longer to attempt to perform CRs and assign safety ratings to all registered motor carriers.
  This was borne out by the July 2001 testimony of the IG who stated that more than three-quarters of registered motor carriers in the U.S. had not been subjected to a CR and were operating without any safety ratings.


Despite some discrepancies when carefully comparing figures between the OIG and GAO report, and again with differing CR figures posted by FMCSA on its web site, there is little question that only a few thousand CRs are conducted each year out of the approximately 680,000 motor carriers that are currently registered with the agency, and the great majority of these do not result in Unsatisfactory ratings.  In fact, even Satisfactory and Conditional, as Advocates recently demonstrated in its testimony before Congress in March 2006


In light of these sustained, comprehensive criticisms by major federal oversight organizations of the inadequacies of FMCSA’s approach to CRs, the agency has offered to revamp its approach to determining motor carrier safety fitness by actually de-emphasizing CRs rather than improve the process, make it more timely, and rate a much higher percentage of motor carriers.  In fact, FMCSA admits that safety fitness determinations would be made independent of CRs.  In a Federal Register notice of October 17, 2006,
 FMCSA has proposed a new approach as part of its Comprehensive Safety Analysis 2010 Initiative in which the agency, using the LTCCS as guidance for this decision, acknowledges that safety indicators of motor carriers are difficult to identify and measure.

One of these indicators is stated to be Fatigued Driving
 that the agency would determine by reference to falsified driver logbook entries and entries on police accident reports.  Given the widespread understanding that drivers regularly falsify logbook entries to conceal HOS violations and the fact that drivers are now allowed to drive and work up to 25 – 40 percent more hours in a work week than under the pre-2003 HOS regulation, this criterion clearly will dramatically underestimate the prevalence of fatigued driving among commercial operators.  Also, even FMCSA itself has previously acknowledged that police accident reports badly underestimate the prevalence of fatigue among commercial drivers.

As a further indicator that the agency has demoted CRs to a dramatically lower level of importance, despite pending Congressional direction to the agency to increase the number of CRs,
 FMCSA suggested at its November 17, 2006, Public Listening Session held in Washington, D.C., that the Conditional safety rating could be abolished so that the safety fitness rating would no longer consist of the three ratings of Satisfactory, Conditional, and Unsatisfactory, but would become only two ratings of Continue to Operate and Unfit.  Given past performance of both FMCSA and FHWA to advance the interests of the motor carrier industry, it is probable that many current motor carriers tagged with Conditional ratings would instead be placed in the Continue to Operate category.  This kind of  “safety grade inflation” would mean that the traveling public using motorcoaches, as well as shippers, brokers, freight forwarders, and insurance companies would no longer have an agency-supplied red flag to warn them to carefully consider giving their business to companies that teeter on the edge of being declared Unsatisfactory under the current safety fitness rating system, but would have to rely on their own, independent evaluations of each carrier simply identified by the agency as allow to Continue to Operate.

FMCSA has acknowledged that it rates far too few motor carriers, that the SafeStat system is not providing accurate identification of which carriers are at risk of committing violations or having serious crashes, and that the safety fitness rating system consumes too much of the agency resources and does not provide meaningful or timely safety ratings.  Essentially, the agency does not currently have a credible system for rating the safety of motor carriers and is not fulfilling its statutory mandate to rate the safety fitness of motor carriers.


Civil Penalties:


As noted earlier, the 1999 OIG report determined that OMC had shifted emphasis from enforcement to a more collaborative, educational, partnership-with-industry approach to safety.  One of the apparent products of this de-emphasis of tough enforcement actions was a reduction through the late 1990s of the assessment of fines for violations, especially in the amounts of the fines.  The OIG found that from fiscal years 1995 through 1998, settlements declined from 67 cents on the dollar to 46 cents.  For 1998, the last year for which the OIG had information, the settlement percentage of the original assessed fines for the year was only 46 percent.

GAO in its December 15, 2005 report (2005 GAO report), however, claims that FMCSA has increased the average civil penalty per violation by more than 80 percent from 1998 to 2000, from $820 to about $1,500.  However, the 2005 GAO report also states that FMCSA has modified its view of civil penalties, citing that they are only one tool to reach safety compliance.  For example, the GAO report states that FMCSA is reducing penalties for first-time offenders and other carrier with less serious violations where the carrier agrees to come into compliance and make additional safety-related improvements.  As a result, civil penalty amounts have dropped to $1,400 in 2004.

There is little question that the increased civil penalty assessments in evidence since 1999 is a direct result of resolute Congressional action to compel FMCSA to get tougher with violators.  Section 222 of the 1999 MCSIA directed the Secretary of Transportation to “ensure that motor carriers operate safely by imposing civil penalties at a level calculated to ensure prompt and sustained compliance with Federal motor carrier safety and commercial driver’s license laws.”
  This provision came on the heels of a provision in TEA-21 specifically directing the Secretary to increase specific fine amounts.

However, perhaps more important than the specific civil penalty amounts themselves is whether the payment of these fines affects motor carrier safety for the better or whether, as the OIG found in the 1999 report, motor carriers simply regard the penalties, regardless of the amounts currently levied by the agency, as a cost of doing business.  The response to this question is clear from the 2005 GAO report:  GAO could not determine whether the payment of civil penalties has a salutary effect on motor carrier safety.  GAO found that FMCSA has no system for measuring the effect of civil penalty payments on motor carrier compliance with the FMCSR, and, therefore, it lacks the information about effectiveness to make policy decisions about its use of civil penalties.  Despite the fact, as GAO indicates, that civil penalties comprised 81 percent of FMCSA’s enforcement actions against motor carriers following CRs, FMCSA does not know whether or how much they are increasing motor carrier safety compliance.

Unfortunately, it appears that FMCSA’s effort to penalize motor carriers for violations has waned since the last major U.S. DOT OIG report in 1999.  In a report released in April 2006,
 the OIG stressed that many motor carriers were escaping the payment of maximum penalties because FMCSA was slow to implement the OIG’s recommendations from its 1999 audit of the agency.  As the new OIG report stresses, although FMCSA issued an initial “three strikes” policy in September 2000, it did not properly implement the policy and did not provide sufficient notice of the policy to the motor carrier industry.  During a 4-year period, FMCSA enforced maximum penalties against only 146 motor carriers.  Moreover, the OIG identified 71 other motor carriers that repeatedly violated safety regulations, especially hours of service requirements, but nevertheless not assessed maximum penalties.  In addition, because of the delay in strengthening the three strikes policy until December 2004, according to the OIG, the six-year timeframe for accruing violations was delayed by up to 4 years, resulting in motor carriers that committed violations from September 2000 to March 2004 essentially given a “clean slate” because violations actually committed during these four years will not count in identifying a pattern of violations. 

In addition, FMCSA’s current violator policy is allowing motor carriers to escape paying maximum fines.  The agency often omits specific violations from the Notice of Claim filed with the charged motor carrier.
  Since FMCSA’s policy is not to consider any undocumented violations for identifying a pattern of violations, repeat violators of the same regulation may nevertheless not result in assessment of the maximum penalty.  Despite several hundred motor carriers found by the OIG to have repeatedly violated either hours of service requirements or drug and alcohol regulations, or both, only six percent of the offending motor carriers received the maximum penalty.
  The OIG points out that this is a big loophole that allows hundreds of motor carriers to repeatedly violate important safety regulations without being exposed to maximum penalties.  FMCSA needs to close this loophole to deter violations of its safety regulations, especially the hours of service regulation which is the most frequently violated, accounting for 30 percent of all acute and critical violations.

Taken together, there are no quantitative measures of effectiveness in FMCSA for determining whether CRs and civil penalties result in demonstrable improvements in motor carrier safety compliance and actual, on-the-road operational motor carrier safety.
  The 1999 OIG report followed up the assignment of Conditional and Unsatisfactory ratings to determine whether these less-than-Satisfactory ratings produced safer carrier operations.  Although the OIG report does not characterize its findings in this regard, it was clear from the narrative that the authors were surprised that these poor safety ratings still resulted in a substantial number of crashes – about one-third of the carriers receiving Conditional or Unsatisfactory safety ratings had 2,500 crashes over the next four years.  Unfortunately, GAO did not perform any comparable follow-up assessment of the safety experience of the carriers assigned less-than-Satisfactory safety ratings for the 2005 GAO report.  Similarly, although the recent OIG report of April 2006 found that motor carriers were repeatedly violating the same safety regulation at least three times and were also escaping assessments of maximum fines for other violations, the OIG investigators did not analyze whether maximum fine would have prevented crashes, although they did determine that hundreds of motor carriers that had committed repeated violations continued to be involved in thousands of crashes, resulting in over 100 fatalities and over a thousand injuries.

· The Motor Carrier Safety Assistance Program.
The Motor Carrier Safety Assistance Program (MCSAP) is a cornerstone of FMCSA efforts to effect safety regulatory compliance and reduce crashes of large trucks and motor coaches.  This grant-in-aid program was first authorized in the Surface Transportation Assistance Act of 1982
 (STAA) and subsequently reauthorized in successive multi-year surface transportation legislation including the most recent authorization bill, the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU).
  Congress intended for the U.S. Department of Transportation’s motor carrier safety effort to draw upon the additional expertise and personnel of the states in order to augment and complement federal motor carrier safety oversight and enforcement efforts, primarily in the area of assisting in conducting CRs and performing roadside inspections to improve motor carrier vehicle and driver safety, and to deter violations.  The original authorization contained certain eligibility requirements for financial assistance, including an agreement by each state to adopt and enforce safety regulations that are judged compatible with the FMCSR and the Hazardous Materials Regulations (HMR).

MCSAP has evolved over the years into a program that now is significantly different than originally set forth in 1982.  This is due, in large part, to oversight and investigation reports issued by both the U.S. DOT OIG and GAO.  There was an especially intense series of oversight reports issued in quick succession by the OIG during fiscal year 1994 whose findings led to the major changes in MCSAP later enacted in TEA-21.
   In general, these five reports determined that there were serious inadequacies and a lack of effectiveness of FHWA’s controls for administering the MCSAP program that were accompanied by specific recommendations on state roadside inspection activities and for the grant allocation formula.

TEA-21 reauthorized funding for MCSAP, but also added new provisions that revised the purpose and operation of the program.  In essence, the legislative amendments in TEA-21 re-directed MCSAP into a more performance-oriented grant program.
  These changes were intended to foster closer coordination and cooperation between federal and state jurisdictions, but also specified new goals to be achieved by each state MCSAP program.  TEA-21 required the states to implement performance-based CMV safety programs by fiscal year 2000.  For example, the emphasis of state programs was shifted from measuring success by the number of roadside inspections performed to “output” measures of CMV safety, particularly measurable reductions in crashes, injuries, and fatalities.

TEA-21 also mandated several other requirements that states must fulfill and demonstrate in their Commercial Vehicle Safety Plans in order to qualify for basic MCSAP funding as well as to apply for supplementary incentive funds.
  Further changes have been enacted for the MCSAP program in SAFETEA-LU.
  One significant change that should be mentioned is the legislative divorce of border activities program funding from MCSAP and its operation and funding instituted as a separate effort.

The OIG has not performed an in-depth audit of MCSAP since the reports issued in 1994.  However, the OIG implicated MCSAP in its testimony and ensuing comprehensive report in 1999 demonstrating that the FMCSA enforcement effort had faltered.
  In testimony before the U.S. House of Representatives in February 1999,
 the OIG emphasized that the purpose of MCSAP was not only to assist the states to conduct their own CMV safety programs and conduct enforcement actions, but also to provide resources explicitly to augment the OMC work force to improve its efforts to secure compliance with the FMCSR and to reduce CMV crashes.  The OIG pointed out that MCSAP funding had increased by leaps and bounds, from only $8 million in fiscal year 1984 to $90 million in fiscal year 1999, yet both roadside inspections and CRs were both reduced from previous years.  The OIG has also recently confirmed in its February 2004 audit that MCSAP was still hobbled by incomplete and inaccurate crash and inspection data reported to FMCSA by the states.

Most recently, GAO has subjected MCSAP to a searching inquiry in the 2005 GAO report.
  That report found that FMCSA administration of MCSAP was very poor and that several states have not complied with all of their obligations under MCSAP, including appropriately timely and accurate data collection and transmission.  More disturbing was GAO’s conclusion that once again, in another major area of agency program activity, FMCSA had no meaningful and reliable quantitative measures of how well or badly states were performing with the use of MCSAP funds.  GAO also found that MCSAP oversight in several major areas was inadequate, and that the agency has not appropriately monitored the development of state safety plans for receiving federal funds.

For example, FMCSA has not completed its MCSAP oversight reviews in the past three years.  This is crucial to both the success and validity of the program because the states must adequately demonstrate to FMCSA how proposed CMV safety goals and actions advance the agency’s mandated safety goals.  It is also important because FMCSA awards additional incentive grants to states over and above basic funding allotments for an approved CMV safety plan.  These incentive funds are awarded for states to reduce fatalities, lower their CMV fatal crash rates, perform timely uploading of accurate crash and inspection data, and check the status of CMV driver licenses, including CDLs.

However, in the 2005 GAO report, GAO could not determine in 2004 whether states met the 61 separate safety goals in their submitted safety plans, and it found that of the remaining goals they could measure, 23 were substantially met and 16 were not.

GAO also determined that FMCSA did not thoroughly conduct three important oversight activities to determine state progress towards safety goals:

(1)  FMCSA did not carry out planning activities for 2004 MCSAP grants to ensure that each plan contained all key elements of quantifiable national and state goals, performance measures, and evaluations.  Agency service center meeting with states to improve their safety plans were convened by only one of the 4 service centers.

(2)  FMCSA division offices did not follow program guidance to ensure that state safety plans incorporate features to measure state performance, including no quantifiable goals.

(3)  FMCSA division offices did not adequately monitor state progress because they did not obtain information crucial to determining whether state goals were met.


Furthermore, as alluded to earlier, FMCSA has not completed a significant number of MCSAP oversight reviews, which are required by internal agency policy to be conducted every three years, including division offices reviewing state grantees, service centers reviewing state division offices, and FMCSA headquarters (HQ) reviewing the service centers.  FMCSA division offices, for example, had reviewed only 19 of 56 grantees
 over the previous three years.  Those reviews that were completed showed incompatibility of state motor carrier safety regulations with federal regulations, missing quarterly reports, and a failure to carry out comprehensive annual evaluations of state safety plan goals.  Furthermore, in the majority of division office reviews that were conducted, FMCSA service centers found several gaps such as (a) not tracking, recording, or retaining information on monitoring activities;  (b) not providing feedback to states about monitoring findings;  (c) not following through to ensure improvements were made, or tracking/recording corrective actions needed or those that were taken;  (d) not conducting any grantee reviews.


Also, FMCSA resources devoted to adequate administration of MCSAP have declined.  FMCSA HQ staff devoted to MCSAP have steadily decreased over the past 11 years from 11 full-time employees in 1995 to only four in 2005.  As a result, the 2005 GAO report found that FMCSA HQ has not shared “best practices” with division offices, such as (1) developing and using an automated system for monitoring state grant activities;  (2) convening regular meetings with states:  (3) developing a detailed quarterly report showing progress towards safety goals;  (4) hiring an administrative grants manager.


GAO indicated that FMCSA has formulated a new plan as of December 2004 for a state grantee review program to be carried out by a team of division office, service center, and HQ staff along with contractors, and the agency has piloted the review program in 4 states with full implementation expected in the 1st quarter of FY 2006 (the fall of 2005).  The plan is projected to operate on a four-year cycle.


Because of the pervasive and systemic deficiencies found by GAO both within FMCSA and in the states in effecting compliance with MCSAP grantee requirements and performing careful oversight, GAO recommended that the Secretary should direct the FMCSA Administrator to:

(1) assess whether improved performance reviews of state safety activities are meeting the agency’s intended safety goals;

(2) incorporate MCSAP oversight as a part of the effectiveness study of division offices, and;

(3) assess the oversight actions of service centers.


Finally, in addition to all these individual problems and failures, the MCSAP grant program suffers from another serious flaw that is part of an endemic pattern found in numerous other FMCSA efforts:  a lack of quantitative and objective measures by which the agency can determine whether the program is succeeding in improving state practices and motor carrier safety.

Throughout every enforcement and oversight issue reviewed in this Report, FMCSA has no validated quantitative measures of effectiveness for determining whether any of its programs and actions actually reduce CMV safety regulatory noncompliance and reduce both the number and the severity of CMV crashes with their commensurate deaths and injuries.  It is evident up to this point that the especially low numbers of CRs that have been performed have not resulted in improved CMV safety or deterred violations.

In fact, a follow-up evaluation by the OIG found that motor carriers receiving less-than-Satisfactory safety ratings still had high rates of crashes with injuries and fatalities.  Further, both GAO and OIG could not determine whether higher civil penalty assessments deter violators or produce improved CMV safety.  Similarly, the agency has no data to show that motor carriers are deterred by even the prospect of CRs from engaging in FMCSR violations.  Most pointedly, even FMCSA itself admitted to GAO while the latest GAO report was being prepared that the agency is scaling back the number of annual roadside inspections to pre-2000 levels because an analysis of effectiveness concluded that the inspection program was not producing annual increases in industry-wide safety regulation compliance.
  Accordingly, there does not appear to be an confirmed, measurable connection between the agency’s and the states’ level and quality of effort in promoting improved CMV safety with the specific enforcement policies and funding levels used by FMCSA and by the states through MCSAP.  This current appraisal confirms the similar, discouraging findings of the July 2000 GAO oversight report, Commercial Motor Vehicles:  Effectiveness of Actions Being Taken to Improve Motor Carrier Safety Is Unknown.

It must be emphasized that FMCSA’s conclusion that there is no connection between the intensity of state inspection efforts and safety compliance is directly contradicted by the state of California’s border inspection experience.  The DOT OIG has repeatedly found that California, which has the best border inspection program with the strongest level of effort, the highest percentage of inspections performed on transiting Mexico-domiciled motor carriers, and the largest investment in facilities and personnel for the number of foreign carriers inspected, produced the lowest level of Mexican truck OOS orders of the four southwestern border states.  The OIG found that compliance with federal and state motor carrier safety regulations was directly commensurate with the quality of the inspection program, with California’s OOS rate for Mexico-domiciled motor carriers pegged at just 28 percent in 1997, but Texas, with the poorest inspection program,
 produced an astounding rate of 50 percent OOS orders.

The conclusion to be drawn is unavoidable:  despite increased regulatory authority and far higher levels of funding than ever before, including MCSAP funds for the states, truck crash fatalities are increasing on FMCSA’s watch and widespread noncompliance with the FMCSR continues, including unexplained, widespread nonconformity by the states with the FMCSR as a condition for receiving federal funds for state motor carrier oversight and enforcement programs.  

· The Southern Border Zone and NAFTA:  Motor Carrier Safety Oversight and Enforcement Is Incomplete and Has Uncertain Safety Effectiveness.
The history of foreign commercial motor vehicle operations in the southern border area of the United States is long and intricate.  The fundamental concern that has engaged Congress, truck and bus safety organizations, and government oversight offices is to what extent the U.S. should be opened to the unimpeded, long-haul interstate transportation of freight and passengers by motor carriers domiciled in and operating out of Mexico.  

Border Zone Operation:

Until 1982, Mexico-domiciled motor carriers operated mainly in a narrow strip along the southern borders of the four southwestern states contiguous with Mexico.
  At that time, Mexico-domiciled CMV operations in the U.S. centered almost entirely on the short-haul transport of Mexican citizens back and forth across the border to pursue jobs in the U.S., limited charter bus services, or the movement of freight by truck into the U.S.  These short-haul Mexican truck operations are often referred to as “drayage.”  With respect to freight transportation, Mexican truck drayage operations interlocked with regional and long-haul interstate U.S. trucking firms.  Few Mexico-domiciled motor carriers operated beyond the border zones of the four states, and even fewer operated commercially in the rest of the U.S.
  Mexico-domiciled drayage trucks generally handed off their loads in the border zones to U.S. motor carriers to transport throughout the U.S., and they also obtained freight to transport back (“back-hauls”) across the international border from the U.S. into Mexico.  

In 1982, Congress imposed a legislative moratorium on granting operating authority to both Mexican and Canadian motor carriers seeking to operate in the U.S.
 Congress provided for Presidential modification of the moratorium in legislation.  Although the moratorium was lifted almost immediately for Canadian motor carriers,
 it remained in effect for Mexico-domiciled motor carriers and restricted them to operating only within the confines of the border zone.

NAFTA:

In December 1992, Canada, the U.S., and Mexico ratified the North American Free Trade Agreement (NAFTA).
  NAFTA established a schedule for liberalizing certain restrictions on investment in truck and bus services and contained language promoting open, unfettered trade across all three countries, including free movement of CMVs transporting freight and passengers, as well as efforts to harmonize differing laws, policies, and regulations governing major areas of trade.  Harmonization covered numerous topics, including tri-national evaluation of the differing commercial freight and passenger transportation requirements between the U.S. and Canada and Mexico.
  Emphasis was placed primarily on harmonizing different CMV size and weight regulations between the three countries, including gross weights, axle weights and spread, lengths, and configurations.  Commercial driver licensure was another – and contentious – topic that was considered for harmonization.

In fact, even before NAFTA was formally agreed to, the U.S. and Mexico reached an understanding that harmonized the acceptance of U.S. CDL by Mexican authorities, and the Mexican Licencia Federal de Conductor (LFC) by U.S. authorities.  Despite opposition by CMV safety organizations, FHWA issued a final rule in July 1992 – several months prior to NAFTA ratification  – declaring, without prior notice and comment, that the U.S. and Mexican commercial driver licenses were recognized as equivalent based on a Memorandum of Understanding between Mexico and the U.S.
  CMV safety organizations had previously documented the large disparities between the two commercial licensure systems and the correlative lack of documentation by Mexico of commercial driver crash, violation, and conviction records of LFC holders.

Although one of the key features of NAFTA is the unilateral right of signatory countries to maintain unique features of law and regulation that are represented as necessary by each nation to ensure the health and safety of its citizens, and to protect its environment,
 it became clear very quickly that both U.S. business, including the trucking industry, as well as advocates in both the executive and legislative branches of government, were eager to realize the economic benefits of lowering both tariff and non-tariff based trade barriers among the three countries.  NAFTA was invoked immediately as the justification for eliminating the southern border operating restrictions on Mexico-domiciled motor carriers and allowing them unfettered access to the remainder of the U.S., as well as intercontinental access to Canada, as long as U.S. requirements for truck and bus safety design, CMV freight (including hazmat) and passenger operations, and driver qualifications were adhered to.

The requirements of NAFTA set off an intense period of scrutiny of the Mexican motor carrier industry, with sustained efforts to measure whether Mexican trucks and buses, drivers, and operating practices were equivalent in safety to those required for U.S. domestic freight and passenger commercial transportation.  Truck and bus safety organizations and members of Congress immediately began reviewing whether Mexico-domiciled motor carriers were prepared to achieve the CMV safety design requirements and meet the operational and driver safety requirements issued by the DOT.  Questions were raised about Mexico-domiciled operating safety, safety equipment and design, driver HOS, data system accuracy and completeness, drug and alcohol testing, and insurance coverage in Congress, the CMV safety community, and in government oversight reports.  The basic concerns were how to ensure that Mexico-domiciled motor carriers at least met U.S. minimum standards in all these areas, and how U.S. officials could determine what the crash, violation, and driver license records were in Mexico.

There also was the concern over whether Mexican drivers and vehicles reaching the U.S. border seeking entry had benefited from equivalent safety oversight in Mexico including the equivalent of our CRs and roadside inspections.  A strong safety culture buttressed by good government oversight and regulation in Mexico would provide a platform for confidence in the safety of U.S. operations of Mexico-domiciled motor carriers and would help considerably to reduce the burdens of U.S. CMV enforcement officials to detect non-complying motor carriers, trucks and buses, and drivers.
  Safety organizations were especially concerned whether LFC holders were held to Mexican HOS limits that ensured that Mexican drivers entering the U.S. were not already highly fatigued and sleep-deprived, particularly when full interstate access was permitted that would encourage long-haul truck transport from deep in Mexico even before entering the U.S.  If Mexican truck drivers were not restricted to a reasonable regime of work, driving, and off-duty rest time, compliance with U.S. HOS limits meant little if these drivers already were entering the U.S. as high safety risks to themselves and everyone else sharing the roads with them.  However, an early GAO report documented that safety inspection and oversight of both commercial drivers and CMVs was very poor in Mexico and that comparable safety regulations, such as HOS limits, did not even exist.

NAFTA provided for complete border opening to commercial traffic by December 18, 1995.  However, on that same day, the President postponed implementation of NAFTA cross-border interstate trucking privileges for Mexico-domiciled motor carriers based on Administration concerns both for highway safety and environmental issues involving diesel emissions.
  The U.S. DOT Secretary subsequently announced that Mexican trucks would continue to have access only to the four southwestern states’ commercial zones until U.S. safety and security concerns were satisfactorily addressed.

National CMV safety organizations were particularly concerned with powerful special interests applying NAFTA as leverage for increasing truck size and weight limits in the U.S. to more nearly accord with those prevailing in both Canada and Mexico.
  Truck and bus safety organizations repeatedly communicated their concerns about the serious threat of increased crashes and low levels of safety regulation compliance by Mexico-domiciled motor carriers entering the U.S. to members of Congress, to government oversight organizations such as the DOT OIG and the GAO, to media representatives, and to NAFTA committees charged with harmonization efforts to rationalize differing U.S., Canadian, and Mexican CMV size and weight limits.

Border Oversight Reports:

In the middle 1990s, a long series of detailed oversight investigations with reports conducted primarily by the DOT OIG and the GAO was launched.  Overall, these reports painted a dismal picture both of Mexico-domiciled motor carrier safety and of the poor quality of preparation and level of readiness of U.S. federal and state enforcement officials to handle the predicted surge of Mexico-domiciled trucking and bus companies applying for operating authority to transport freight and passengers throughout the U.S. and into Canada.

The earlier reports on border safety preparedness and Mexico-domiciled motor carriers safety brought to light a number of problems, including the fact that Mexican trucks were experiencing almost double the OOS rate of U.S. trucks; that many drivers did not even possess valid LCF, the Mexican commercial driver license;  trucks were often in very poor condition, with broken chassis frames and suspensions, and also violated several other vehicle safety requirements;  hazmat was improperly stored and loaded, and hazmat placards were often missing or incorrect;  and U.S. truck axle and gross weight limits were often violated.  In addition, the 1996 GAO report pointed out that infrastructure damage from Mexican trucks was a serious concern due to the excessive weights carried by the major configuration used by Mexico-domiciled motor carriers, the “18-wheeler” tractor-trailer combination.  CMV safety organizations also pointed out that even compliant Mexican combination trucks inflicted far more serious damage on U.S. highways than U.S. trucks even within federal and state gross and axle weight limits because the suspension system on Mexican vehicles was designed for extremely rugged terrain comprising the great majority of Mexican highways which are not paved, hard-surfaced facilities.

Subsequent reports in the late 1990s and at the start of the new century, especially those issued by the DOT OIG, emphasized that actions in preparation for opening the U.S.-Mexico border to Mexican long-haul trucks did not provide the assurance that trucks entering the U.S. would comply with U.S. safety regulations.  Although some efforts were made by DOT to augment the number of federal inspectors assigned to the 28 border crossing points of the four border states, these initiatives were still clearly insufficient.  Moreover, states regarded the NAFTA inspection issue as a national responsibility, not just a border state burden, and so the 4 southwestern border states were unwilling to devote or reallocate limited state resources to intensify Mexican CMV oversight and inspection.

The inevitable result was that, although there was some progress in improved Mexican truck and driver inspection results, Mexico-domiciled motor carriers were still experiencing higher OOS order rates than both U.S. and Canadian motor carriers.  In general, Mexico-domiciled motor carrier OOS rates during this period hovered between 45 and 50 percent, while U.S. carriers had about a 25 percent rate and Canadian carriers a 17 percent rate.  Also, CMV inspection infrastructure was poor on the U.S. side of the border, with few weigh scales to determine whether Mexican trucks were entering the country illegally overweight, major crossings without separate inspection facilities where full (Level 1) driver and vehicle safety inspections could be performed, and an inadequate number of both state and federal inspectors to be able to inspect a reasonable percentage of trucks crossing from Mexico both to detect safety violations and to provide a deterrent effect to noncompliance.

These and other concerns about CMV safety at the southern border prompted Congress to take action to respond to the shortage of resources and programs to oversee and inspection Mexico-domiciled CMV safety compliance with U.S. laws and regulations.  TEA-21 was enacted with several major provisions directly responding to the poor inspection effort at the U.S.-Mexico border, including a provision allowing up to five percent of MCSAP funds to be directed to border enforcement efforts over the succeeding 6 fiscal years 1998 through 2003.
  TEA-21 also included an explicit mandate to the Secretary of Transportation to review the qualifications of foreign motor carriers seeking operating authority in the U.S., including a specific review of each applicant foreign-domiciled motor carrier’s likely capability to comply with all applicable laws and regulations for commercial transportation in the U.S.

Unfortunately, the DOT OIG found more violations by Mexico-domiciled motor carriers following enactment of TEA-21.  The November 1999 report discovered numerous, illegal operations taking place beyond the border zones by carriers with only drayage operating authority due to the moratorium on interstate operation beyond the border zones.
  Roadside inspection data revealed many Mexican trucks operating not only beyond the commercial zones within the four border states, but also in 20 other states outside the 4 southwestern states.
  In that same report, the DOT OIG found that 900 of the 8,400 Mexico-domiciled motor carriers listed in the Insurance and Licensing database had no U.S. DOT-issued identification number, and in the operating authority database itself 700 carriers had no listed identification number.  The OIG also found Mexico-domiciled motor carriers listed U.S. owners but in most cases this could not be verified.

The DOT OIG investigation uncovered not only widespread violations of registration, identification numbers, and illegal operation beyond the border zones, but   the inspections of carriers engaging in illegal operations also showed multiple, serious safety violations such as no licenses, no medical certificates, no HOS logbooks, and noncompliant safety equipment.  The OIG also found that there was very little enforcement of these violations by FHWA, including no check of certificates of registration by inspectors except in California.
  Although a few enforcement actions were taken against the Mexico-domiciled motor carriers operating within the border states but outside the commercial zones, no enforcement actions were taken in fiscal year 1998 by FHWA against the 53 carriers operating illegally in the rest of the U.S. without operating authority.  Moreover, in those few cases where enforcement actions were taken, the fines were inconsistently administered and, when imposed, were often low amounts.

The DOT OIG determined that both federal and state – except for California – enforcement presence was highly inadequate.  A subsequent GAO study also found that the thin federal enforcement ranks were also being inefficiently used, with virtually no automation for transmitting information.  Processes used by U.S. inspection agencies, including both Customs and FHWA, at the southwest border involved literally moving paper by hand from agency to agency within the federal inspection compound.
  A follow-up, interim report by the DOT OIG again found inadequate inspection resources marshaled to adequately inspect Mexico-domiciled motor carriers.  

Nevertheless, in February 2001, the U.S. stated that it would comply with its NAFTA obligations and allow Mexico-domiciled motor carriers to operate beyond the commercial zones by January 2002.  In clarifying the action the Secretary of Transportation stated that “. . . every Mexican firm, vehicle and driver that seeks authority to operate in the U.S. – at the border or beyond – must meet the identical safety and operating standards that apply to U.S. and Canadian carriers”
  

By mid-2001, despite a NAFTA tribunal ruling that the U.S. was in breach of its treaty obligations,
 FMCSA officials had not completed an implementation plan to ensure safe opening of the U.S.-Mexico border for interstate operations of Mexican carriers.  Also, the DOT OIG found that no new inspection facilities had been inspected since its 1998 report.  The only permanent inspection facilities were situated at two locations in California, but none existed at the other 25 recognized crossing points which, moreover, had highly inadequate conditions for inspecting Mexico-domiciled CMVs.

The concern in Congress over motor carrier safety at the southern border continued to mount as a result of these oversight reports by the OIG and GAO, along with independent assessments by national safety organizations,
 documenting the poor and often belated administrative response of the DOT to the growing number of Mexico-domiciled motor carriers seeking entry at the southern border.  All of these reports and assessments concluded that more intense oversight with more frequent inspection of Mexican motor carriers was needed, along with confirmation of their legal operating authority and conformity to all applicable U.S. safety laws and regulations.  Truck safety organizations and the DOT OIG criticized the formal effort of the FMCSA to issue regulations governing Mexico-domiciled motor carrier applications for operating both within the border zones and in unrestricted interstate commerce.

These oversight findings showed that the agency’s plan for conducting a safety application and monitoring system was highly inadequate.  FMCSA was prepared to accept uncorroborated certifying statements from Mexico-domiciled motor carriers about their legal status as incorporated companies, their safety management practices, and their recordkeeping capabilities and intentions.
  Safety organizations and the OIG both called upon FMCSA to revise the proposed rules for the application process and for the safety monitoring process.
  At the time there was no reliable information about Mexico-domiciled motor carrier safety conditions.  A prime reason for this was the fact that Mexico itself had no accessible data on motor carrier history, vehicle and driver violation rates, Mexican driver commercial licenses, as well as no safety rating systems, no implemented system of roadside inspections, no enforced safety standards, no national registry of driver drug and alcohol test results, and no sources of reliable information about Mexican motor carrier safety management practices and their quality.

The OIG issued yet another oversight report in September 2001, emphasizing the need again for FMCSA to evaluate each applicant Mexican motor carrier prior to allowing it to operate in the U.S. rather than issue conditional operating authority solely on the basis of a written application with the intention of conducting safety reviews long after cross-border operations began.
  The OIG also found that few permanent inspection facilities were in place and that FMCSA had still not integrated its federal inspection personnel and their activities with those of the border states.  By the time of the ensuing OIG oversight report of December 2001 that reach the same conclusions, Congress was moving quickly to ensure that southern border motor carrier safety was raised to a higher level by mandating specific safety actions for FMCSA implementation.  National CMV organizations provided constant assistance and information to ensure that the legislative process comprehensively addressed each issue that would improve cross-border CMV operations.

The Murray-Shelby Amendment:

By the summer of 2001, Congress was convinced that the announcement in February 2001 that the southern U.S. border would be opened soon to long-haul, interstate commercial transportation by Mexico-domiciled trucks was not accompanied by sufficient commitment of both federal and state motor carrier oversight resources.  Congress began to move more quickly during the summer as a result of the subsequent announcement by the President on June 5, 2001, that the border restrictions on interstate movement by Mexico-domiciled motor carriers should be lifted.  On December 18, 2001, the President signed the Department of Transportation and Related Agencies Appropriations Act for Fiscal Year 2002 (FY 2002 DOT Appropriations Act)
 which provided $140 million to fund federal and state border safety operations at the U.S.-Mexico border.  The legislation included Section 350, an amendment sponsored by Senators Patty Murray (D-WA) and Richard Shelby (R-AL), which imposed numerous highly specific safety requirements and processes that FMCSA had to comply with prior to permitting any Mexico-domiciled motor carrier to operate beyond the border zones.  

In addition, the legislation directed the DOT OIG to play a major oversight role in verifying that these preconditions to Mexican long-haul truck commerce were fulfilled.  Section 350 required the OIG to conduct a comprehensive review of border operations within 180 days of enactment to verify that these safety requirements and processes were in place.  In turn, the Secretary had to address the OIG’s findings and certify in writing that the opening of the border did not pose an unacceptable safety risk.

The list of specific actions to be undertaken by FMCSA is detailed and intricate, and Section 350 should be consulted for a complete understanding of all requirements.
  The major provisions of Section 350 require that FMCSA must:

► perform a safety evaluation of each Mexico-domiciled motor carrier at its place of business in Mexico prior to granting provisional operating authority, except for carriers with 3 or fewer CMVs.  However, 50 percent of all safety evaluations must be performed onsite.
  On-site inspections also must cover at least 50 percent of estimated truck traffic in any year.

► interview each Mexico-domiciled motor carrier’s officials for the purpose of reviewing safety management controls and to evaluate any written safety oversight policies and practices.

► perform a CR for every long-haul carrier with provisional operating authority 18 months later.  Each carrier must gain a Satisfactory rating before being granted permanent operating authority.  Any carrier receiving less than a Satisfactory safety rating will have its operating authority revoked.

► review available data on each applicant motor carrier in order to determine whether each carrier is able to comply with the FMCSR and the HMR.

► verify the legitimacy of each LFC held by a Mexican driver.

► ensure that every Mexico-domiciled motor carrier provide proof of insurance through a U.S. licensed insurance company.

► ensure that there is a Mexican driver drug and alcohol testing program consistent with current requirements in 49 CFR Pt. 40.

► assign each long-haul carrier a distinctive, differentiating U.S. DOT number so that inspectors at the border can easily distinguish them from the Mexico-domiciled carriers operating only with the border zone.

► require safety inspectors to verify electronically the status and validity of the licenses of commercial drivers of Mexico-domiciled long-haul trucks.

► require state inspectors who detect violations of the FMCSR to enforce them or to notify federal inspectors that the violations have occurred.

► require a valid inspection decal showing that a full, Level 1 inspection of both the vehicle and driver of each Mexico-long haul truck has been performed.  The decal is good for 90 days and must be renewed to continue long-haul operations.  The 90-day inspection intervals do not apply to border-zone-only drayage trucks.

► ensure that Mexico-domiciled motor carriers of any kind (drayage or long-haul) enter the U.S. only at a recognized commercial border crossing when inspectors are on duty and where there are adequate facilities to perform safety inspections and to place unsafe vehicles and drivers OOS.

► equip each border crossing with scale suitable for weight enforcement;  further, it must equip five of the 10 crossings with the highest volume of commercial traffic with Weigh-In-Motion (WIM) scales and conduct a study to determine which other crossings should also have WIM scales.

► publish several rulemaking actions and issue several policies.  For example, FMCSA must publish a rule establishing minimum requirements for motor carriers to ensure that they are knowledgeable about federal safety standards and adopt a policy that any foreign motor carrier that has been found to have operated illegally in the U.S. will be barred.

The FY2002 DOT Appropriations Act also required that Mexico-domiciled motor carriers carrying placardable quantities of hazmat shall not operate beyond the border zone until an agreement was reached between the U.S. and Mexico that required Mexican drivers to meet substantially the same requirements as U.S. drivers for carrying hazmat.


The OIG published the results of the first audit of how well compliance had been effected with these requirements in June 2002.
  According to the report, progress had been made to comply with the listed requirements but, as yet, no on-site evaluations had been performed.  With respect to the other requirements in Section 350, the report found that FMCSA had not yet completed the required inspection facilities for conducting full Level 1 inspections;  had not yet hired and trained all required safety inspectors and safety auditors;  and had not yet ensured that all federal and state inspectors had electronic access to Mexican and U.S. databases for drivers, vehicles, and motor carriers.  

However, the OIG report did conclude that the safety monitoring system for Mexican carriers would be fully operational by July 1, 2002,
 and that the WIM scales requirement had been met.  In addition, although Section 350 requires FMCSA to ensure that Mexican carriers comply with U.S. HOS requirements, the OIG could not verify that that effort will be fruitful until Mexican long-haul carriers actually operate outside the border zone.

In addition, the OIG found that the Mexican government was developing truck safety regulations and claimed to be taking steps to enforce new safety requirements, but the OIG concluded that these recent efforts were incomplete and, moreover, it was too early to assess their effectiveness.  The June 2002 report did conclude, however, that Mexican databases on commercial driver licenses and vehicle registration were sufficiently accurate.

The OIG also recommended that the Secretary move beyond the statutory requirements of Section 350 and also implement additional efforts to establish inspection goals;  improve data to determine whether those safety goals were being met for both drayage and long-haul Mexican trucks;  forge agreements with states and other federal agencies on inspection facility location, staffing, and operation;  and develop a specific timetable for when these actions would be completed.

Finally, in its June 2002 report, the OIG found that the increased intensity of border inspections appeared to have reduced the OOS order rate for Mexican motor carriers from an overall 44 percent in fiscal year 1997 to 34 percent in fiscal year 2001.  The report noted that the OOS rate for U.S. motor carriers had been about 24 percent over the previous few years.

The OIG has conducted two more follow-up audits of FMCSA compliance with Section 350 requirements, one released on May 16, 2003, and the other on January 3, 2005.
  These followed on the heels of the certification issued by the Secretary on November 22, 2002, that authorizing Mexico-domiciled long-haul operations throughout the U.S. did not pose an unacceptable safety risk.  Several days later, on November 27, 2002, the President finally lifted the moratorium on granting operating authority to Mexican motor carriers to conduct interstate operations.  The President further authorized the Secretary to act on applications for operating authority from Mexican motor carriers to provide bus and truck services throughout the U.S.

The May 16, 2003, audit report confirmed the findings of the OIG report issued a year-and-a-half earlier:  FMCSA had completed virtually all actions necessary to meet Section 350 requirements, including hiring and training inspectors, establishing inspection facilities, developing safety processes and procedures for Mexico-domiciled motor carrier applications for operating authority, and implementation of the safety monitoring process.  The report also certified again that Mexican databases were accurate and accessible.  However, a worrisome holdover from the previous report was the finding that 18 states had still not adopted the FMCSA March 2002 rule requiring the states to enact laws and regulations directing enforcement personnel to take action whey they encountered a foreign motor carrier operating without proper authority from FMCSA.
  That rule, which became effective on September 27, 2002, required such enforcement action as a condition of receiving MCSAP funds no later than September 27, 2005.

The truck safety community still had concerns about the safety of Mexico-domiciled motor carriers crossing the southern border.  On June 10, 2003, the Senate Committee on Commerce, Science, and Transportation held a hearing on the reauthorization of FMCSA.  Several witnesses presented testimony, including the DOT OIG, labor, and a representative of four major highway and truck safety organizations.
  The CMV safety organizations emphasized to the committee that, although most of Section 350 requirements were being met, FMCSA had continued to allow border-zone-only Mexico-domiciled motor carriers – the overwhelming majority of trucking companies seeking operating authority – to be given a DOT number solely on the basis of uncorroborated paper applications without any actual safety evaluation.  This could lead to serious safety failures in commercial zone truck and bus operations.  Similarly, although FMCSA had adopted a policy to verify Mexican commercial drivers HOS compliance, the agency in fact has no practical means of determining whether these drivers have violated Mexican labor regulation restrictions on working time.

The testimony of the safety organizations also stressed the ongoing problem of Mexico-domiciled commercial motor vehicles failing to provide the proper documentation that, at the time of manufacture, these trucks and buses complied with all applicable Federal Motor Vehicle Safety Standards (FMVSS) issued by the NHTSA.  Federal law requires that all vehicles, including those operated in the U.S. by foreign nationals to conduct cross-border trade, must be certified by the manufacturer as built in accordance with U.S. safety standards.  Major safety regulations have been adopted and implemented by NHTSA since the 1980s and, currently, there was no assurance that inspectors were reviewing each vehicle to determine if it conformed to federal safety requirements.  Although FMCSA issued a proposed rule to require foreign trucks to comply with the certification law and regulations, the agency has since reversed course and decided not to require compliance with the law.

The latest DOT OIG report, issued on January 3, 2005, struck a far less optimistic note on the readiness of FMCSA, the states, and southern border oversight procedures to ensure that Mexico-domiciled motor carriers would operate safely throughout the U.S.  Overall, the OIG report did not regard preparations to be adequate for awarding long-haul operating authority to applicant carriers.  Here is a summary of the report’s findings:

►On-Site Reviews:  The basic international agreement between the U.S. and Mexico to permit the Section 350 on-site safety reviews of Mexico-domiciled motor carriers seeking interstate operating authority in the U.S. has not been achieved.  The Mexican government has not permitted U.S. safety auditors to conduct the reviews.

►Hazmat Commercial Driver Security:  The U.S. Patriot Act
 prevents state from issuing, renewing, or transferring a hazmat endorsement of a CDL unless a background check has been conducted to determine whether the endorsement applicant poses a security threat.
  The latest OIG report, however, points out that comparable Mexican government requirements for ensuring the security condition of Mexican commercial drivers entering the U.S. do not exist.
  

►Mexican Motor Carrier Submitted Data:  The OIG found inaccurate data on both vehicles and drivers being submitted by Mexican motor carriers.  Specifically, the OIG found that there are major data errors, such as 50 percent of Mexican motor carriers of record stating that they have no vehicles or tractors, and 52 percent of carriers stating they have no drivers.  Similarly, 67 percent of Mexican carriers had not submitted updated census forms.

►Some States not Sending Accurate Data on Mexico-Domiciled Motor Carriers:  Four states had not tested the driver data system for sending Mexican CMV driver convictions to the federal database.  California had sent only 19 convictions to the federal database whereas Texas had sent over 4,000 convictions.

►Drug and Alcohol Testing Issues Are Unresolved:  The OIG report could not assess implementation because no carrier had yet been given long-haul operating authority due to the intransigence of the Mexican government to allow the on-site safety evaluations required by Section 350.  Also, Mexico does not have a certified drug testing laboratory and the U.S. does not evaluate the drug and alcohol testing facilities in Mexico.  The OIG believed that this could quickly become a major problem.

►There Is no Resolution of Certification of Compliance with Federal Motor Vehicle Safety Standards:  Although not a Section 350 requirement, the OIG was concerned that Mexican motor carriers have no way to demonstrate compliance of trucks and buses with the applicable safety standards in effect at the time of manufacture.

►Some Weigh-In-Motion Scales Were Found to Be Inoperable:  The OIG found that four of the 10 WIM scales required by Section 350 to be placed at the highest volume border crossings were not working in Texas.

►Border Entry Infrastructure Deficiencies:  Not every crossing had the completed inspection facilities necessary to perform full Level 1 inspections and provide a dedicated space to place noncomplying CMVs given OOS orders.

►Insurance Information Cannot yet Be Verified:  Section 350 requires FMCSA to ensure that Mexico-domiciled motor carriers seeking long-haul authority provide proof of valid insurance with a company licensed in the U.S.  However, the OIG could not assess implementation because no awards of long-haul operating authority had yet been made to any carrier.

►Some States Are still without Enforcement Authority for Mexico-Domiciled Motor Carriers Operating without Proper Operating Authority:  Five states outside the border region and two (New Mexico and Texas) at the border still have not complied with FMCSA’s rule that their states must adopt laws and regulations  to place trucks and buses OOS if they are operating without proper operating authority.  In addition, several other states have the laws on the books to do so, but are experiencing implementation problems resulting in a lack of preparedness to actually place Mexico-domiciled CMVs OOS for operating authority violations.
►Mexico-Domiciled Buses Crossing into the U.S. without Inspections:  Many buses were found to be crossing into the U.S. without safety inspections due to inadequate personnel staffing at designated bus border crossing points.

Although the January 2005 OIG report found that Mexican carriers currently operating in the border zone had further improved their OOS rate, they had achieved only a 23 percent rate in fiscal year 2003, about the same as the rate of 22 percent for U.S. carriers.  This means that, although the OOS rate for Mexico-domiciled carriers has improved over time, the rate for both U.S. and Mexico still remains high –

almost one of every four carriers are placed OOS – and compares unfavorably with the 17 percent rate for Canadian motor carriers.


As of March 2007, further developments have affected the issue of cross border safety with regard to the operation of Mexico-domiciled motor carriers.  The U.S. DOT has announced a reversal of an earlier decision not to conduct a pilot program and has announced near the end of February 2007 that it intends to conduct a one-year long pilot program consisting of 100 selected long-haul Mexico-domiciled trucking companies to operate nationwide.  Safety advocates strongly oppose this decision because there still appears to be questions about cross-border Mexico-domiciled motor carrier safety, both with regard to prospective long-haul operations as well as ongoing deficiencies in inspection and compliance review results for Mexico-domiciled carriers operating solely in the southern commercial zones.

The current status of cross-border trucking operations by Mexico-domiciled carriers is still alarming.  Drivers coming into the U.S. from Mexico still have high rates of violations.  For example, the Federal Motor Carrier Safety Administration’s (FMCSA) “NAFTA Safety Stats” on its Analysis and Information web site shows that for 2005, the latest year whose figures are posted, 21.5 percent of Mexico-domiciled commercial motor vehicles were placed OOS for vehicle defects.  Of these, fully 17.50 percent were found to have their brakes out of adjustment.  Bad brakes on trucks and buses from Mexico has been a chronic border safety problem for years.

Similarly, when drivers cross over into the U.S. driving trucks and buses from Mexico, over 15 percent don’t even have any paper logbooks when they are asked for their records of duty status (RODS), and almost one in four drivers don’t even have their own country’s commercial driver license, the Licencia Federal de Conductor.  In addition, one out of every 10 drivers from Mexico does not even have the proper license for the type of commercial motor vehicle they are driving.  As for hazmat being hauled into the U.S., a very frightening aspect of cross-border trade for both safety and security concerns, nearly 22 percent of the vehicles transporting hazmat used prohibited placards in 2005 for identifying the nature of the dangerous cargo that was being hauled across the border, more than three times the rate for U.S. motor carriers hauling hazmat.

The U.S. DOT asks the public nevertheless to suspend belief and good judgment and accept on faith that the trucking companies from Mexico hand-picked to participate in the so-called "pilot program" will be radically different in the safety of their operations and management.  DOT has implied that it will maintain intensive oversight of the companies selected to conduct U.S. long-haul operations.

This claim starkly contrasts with the poor record of FMCSA oversight of current commercial zone trucking operations coming from Mexico.  There were 14,000 active motor carriers domiciled in Mexico conducting operations in the U.S. in 2005.  However, only 106 Compliance Reviews (CRs) were conducted on Mexico-domiciled motor carriers that year, and that figure represents a decline from 236 in 2004 and 268 in 2003.  The most intensive safety evaluation of a motor carrier, the CR, has slipped by more than 60 percent in only two years.  The 2005 figure represents a comprehensive safety evaluation of only three-quarters of one percent (0.75%) of Mexico-domiciled motor carriers operating in the U.S.  This is an even poorer oversight record than FMCSA’s recently criticized failure by the members of the National Transportation Safety Board at a public hearing on February 21, 2007, of conducting severely inadequate numbers of CRs for domestic carriers, only about 1.5 percent each year.  The best year for the agency and its state partners in conducting CRs on Mexico-domiciled motor carriers was 2003 when less than two percent were performed.
This oversight performance by FMCSA doesn’t augur well for placing any trust in DOT’s assurances that the participants in the pilot program will be closely scrutinized for their safety performance.  Even if they are, that closer scrutiny could come at the expense of even further declines in FMCSA’s safety evaluation of border-zone-only Mexico-domiciled motor carriers.  It has to be stressed that the agency has taken on new responsibilities in recent years that further dilutes its resources, such as performing Safety Audits on approximately 48,000 new entrant domestic motor carriers.  So it is clear that FMCSA is overwhelmingly putting its faith in controlling the safety of border-zone-only Mexico-domiciled carriers with federal and state roadside inspections.  The agency is doing almost nothing to evaluate the safety management controls, drivers, and equipment of these carriers operating in the southern commercial zones through the most intensive safety evaluation, the CR.

The cross-border inspection figures on FMCSA’s web site show that there were 4,575,887 crossings into the U.S. through the 24 recognized ports of entry by Mexico-domiciled motor carriers operating 41,101 power units (tractors) that haul hundreds of thousands of trailers.  But only 180,061 inspections on these carriers’ tractors and trailers were performed in 2005.  Those inspections resulted in 21.3 percent of the vehicles being placed out of service for non-compliance with the Federal Motor Carrier Safety Regulations.  This exceptionally poor inspection record does not encourage an optimistic view that FMCSA will abide by the Section 350 requirement for inspecting the vehicles operated by long-haul carriers participating in the pilot program.

None of the figures from FMCSA’s own data sheets provides any reassurance that DOT is on the job ensuring that Mexico-domiciled motor carrier safety is being dramatically improved.  Yet, against this backdrop of poor safety performance and meager oversight efforts, DOT now wants to find a way to justify opening the U.S border not just to limited operations in a narrow swath of roads in the four southern border states, but to long-haul foreign commerce throughout the U.S.

Current information shows that the states are still not ready to deal with truck commerce coming from Mexico.  Dozens of states are still not placing Mexico-domiciled trucks and buses OOS when they are found to be operating illegally beyond the southern commercial zones, even though Section 350 requires that there must be a policy for the states for enforcement of Mexico-domiciled operating authority.  Although FMCSA issued an interim final rule in August 2002 requiring state inspectors to place OOS any commercial vehicles operating without authority or carrying cargo or passengers beyond the scope of their authority, the fact is that about half the states beyond the border states are apparently not actually using their new authority to place Mexico-domiciled motor carrier trucks and buses OOS if they are found with illegal operating authority.  67 FR 55162 (Aug. 28, 2002).
FMCSA representatives have been very careful about how they characterize the states’ new authority to place Mexico-domiciled motor carriers out of service.  For example, in a October 3, 2006, written statement of William Quade, the Director of Safety Programs for the agency, FMCSA carefully states that “[e]very State has adopted this regulation and the Commercial Motor Vehicle Safety Alliance has made operating beyond the scope of operating authority a violation that results in a carrier being placed out-of-service if discovered during a roadside inspection.”  Similarly, Mr. Quade also states that “[since] establishing this regulation, FMCSA has trained our employees and our State partners to identify carriers – regardless of where the carrier is from – who are operating beyond the scope of their operating authority.”  What isn’t stated, however, is whether and to what extent the states are actually putting illegal Mexico-domiciled motor carriers OOS.

FMCSA’s Fiscal Year (FY) 2008 budget submission for Congressional appropriations reveals the festering problem of the states failing to put illegal carriers OOS even though they all now have the authority to do so.  The budget document discusses the agency’s goals for the Performance and Registration Systems Management (PRISM) program.  FMCSA states that “[f]or FY 2007, PRISM grants will ensure that 25 PRISM states enforce their legislative authority to suspend, deny, or revoke vehicle registrations based on Federal out-of-service orders.”  Budget Estimates Fiscal Year 2008, Federal Motor Carrier Safety Administration, at 3B-15.  Similarly, the agency has a goal for FY2008 of 30 states to suspend, revoke, or deny vehicle registrations based on OOS orders.  Id.  

If many states are still not actually stopping domestic trucks and buses from operating that don’t have valid registration, it is certain that some states are not actually placing foreign motor carriers OOS if they are found to be operating beyond the scope of their legal authority.  The U.S. DOT Inspector General in the last, full published report on the southern border, op. cit., pointed out that, despite confirming that all states were equipped with the authority to place carriers out of service that are found to be operating with invalid authority from FMCSA, only four of 14 states interviewed in 2004 by the staff of the Inspector General were found to be actually placing Mexico-domiciled trucks and buses OOS because of a determination of illegal operating authority.  Over two years later, there seems to have been no improvement.  It appears that FMCSA’s FY2008 budget goals for stopping trucks and buses already sanctioned with OOS orders and lifting their registrations is a harbinger of ongoing, poor state enforcement practices for Mexico-domiciled motor carriers found without proper operating authority.

It should be apparent that Mexico-domiciled motor carriers are not being inspected often enough, they receive few CRs each year, the vehicles have high rates of crucial safety equipment defects such as brake misadjustment, their drivers often don’t have either logbooks for hours of service compliance or their own national drivers’ license, and the states do not appear to be putting them out of service and preventing them from operating when they exceed their authority to operate beyond the border zone.  It is against this backdrop of poor safety performance and poor federal and state oversight that DOT proposes to advance a pilot program to allow up to 100 Mexico-domiciled trucking to haul freight throughout the U.S.  It is inconceivable that a similar pilot program would ever be proposed by the U.S. DOT to accommodate foreign airlines seeking to operate in this country if the same safety failings existed.  There would be a deafening outcry in Congress and by the public if such an ill-advised and dangerous proposal were suggested by the Administration.

There Is no Reliable Convictions Information about Drivers from Mexico  

In the January 2005 audit report on Mexico-domiciled motor carriers, the Inspector General pointed out that data from the states was lacking on driver convictions of truck and bus operators from Mexico.  A major issue of concern is whether any Mexico-issued commercial driver's license has been suspended or revoked because of violations.  To date, safety organizations have been unable to get any clear answers to these and similar safety questions.  The quality of this information is not only relevant to the legitimacy of the Licencia Federal de Conductors (LFC) of long-haul drivers potentially operating Mexico-domiciled trucks and buses throughout the U.S., but also of all the border-zone-only commercial drivers coming from Mexico with LFCs. 

We certainly haven't been able to get a better understanding of this and similar issues from information that should be provided by DOT.  Advocates for Highway and Auto Safety filed a Freedom of Information Act request on October 17, 2006, for all records pertaining to any planned pilot or demonstration program involving Mexico-domiciled motor carriers conducting long-haul operations throughout the U.S.  To date, Advocates has received nothing but dilatory responses from the agency.  Four and one-half months later, the safety community has been provided no opportunity to review the "voluminous" records on this crucial safety topic that the December 20, 2006, letter from FMCSA acknowledges that it has compiled.  We do not believe that it is a coincidence that these records have continued to be withheld while DOT decided to go forward with a long-haul "pilot program" of 100 Mexico-domiciled motor carriers.

There Are Serious Questions on Drug and Alcohol Testing and Medical Examinations/Physical Fitness of Drivers from Mexico
Other issues allied with the issue of the conviction and LFC status of drivers of trucks and buses from Mexico operating in the U.S. are drug and alcohol testing and the physical fitness and medical standards applied in Mexico as a condition of commercial driver licensure.  As far as we know, the issue of drug and alcohol testing has not been resolved.

Even if the select group of trucking companies from Mexico chosen for the planned pilot program have all drivers tested at approved U.S. drug and alcohol testing facilities, this does not address the issue of having documented proof that all cross-border foreign drivers are complying with all of the U.S. commercial driver requirements for drug and alcohol testing.  This is particularly true of LFC drivers who are providing samples in Mexico and then sending them to U.S. labs for evaluation.  The IG stated in the January 2005 report that collection facilities and procedures in Mexico are not certified.  This means that the security of the samples is unknown.    This is a major safety concern for all cross-border operations by Mexico-domiciled motor carriers, not just those few companies that are carefully selected to participate in a "pilot program."

In addition, the safety community has serious concerns about the medical standards and physical fitness requirements for LFC holders.  It is well-known and recently acknowledged by both FMCSA and the states in a pending rulemaking action integrating the Commercial Driver License (CDL) with the federally required medical certificate that commercial drivers "doctor-shop" to find health care providers that will find them physically fit to operate a commercial motor vehicle in interstate commerce.  71 FR 66723 (Nov. 16, 2006).  In fact, thousands of these drivers have disqualifying medical conditions that would prevent the person conducting the physical examination from signing off on the required medical certificate.  Some of the disqualifying medical conditions listed in FMCSA's regulations are unquestionably major threats to public safety if a commercial driver operates a big rig or a motorcoach with these diseases or impairments.

The safety community is deeply concerned over the quality of the medical examination and physical fitness requirements and process in Mexico for all LFC holders operating the U.S.  Although this was not a specific, itemized requirement of Section 350 as originally enacted, it has become a growing concern with the gradual realization over the past few years that fraudulent and invalid medical certification among even U.S. commercial drivers is a pervasive, chronic problem that FMCSA is just beginning to attempt to curtail.  There may be a similar problem in Mexico of drivers finding ways around medical examinations and fitness requirements for commercial licensure.  If so, this threatens public safety here in the U.S.

Hazardous Materials and Bus Long-Haul Operations Have Been Put On Hold
Apparently, DOT is not contemplating long-haul commerce in the U.S. either by Mexico-domiciled hazmat haulers or by bus or motorcoach companies. Security issues for hazmat operations throughout the U.S. have not been satisfactorily resolved by the Transportation Security Administration.  As for buses and motorcoaches coming into the U.S. from Mexico, the IG's January 2005 report found that sufficient inspection resources are not available at all designated border crossing points for verifying bus driver commercial licenses and for inspecting buses that have expirer Commercial Vehicle Safety Alliance decals.  It appears that, as of March 2005, those inadequate bus inspection procedures have still not been corrected.

FMCSA Relies on Poor Data and a Defective Procedure for Identifying High-Risk Motor Carriers

There is a chronic problem of poor data quality supplied to FMCSA that it relies on to monitor commercial motor vehicle and motor carrier safety.  The DOT Inspector General and the GAO in separate reports over the past several years, including reports in 2004 and 2005 already cited earlier, emphasized the unreliability of the safety data on motor carriers that FMCSA uses to operate its safety scoring algorithm, the Safety Status Measurement System, or SafeStat as it is commonly referred to.

The GAO report found that one-third of CMV crashes that the states are required to report to FMCSA were not reported, and those crashes that were reported were not always accurate, timely, or consistent.
  Three years ago, following a DOT Inspector General report pointing out how unreliable the data were used by FMCSA, the agency removed the overall safety score for motor carriers from its web site.
  Those data are still missing from the agency's web site.  In addition, the Inspector General found in that report that 50 percent of Mexico-domiciled motor carriers in the U.S. claimed that it had no power units in operation!

The Inspector General issued yet another report on FMCSA data quality in April 2006.
  The audit found that data quality is still seriously defective and that it undermines several important areas of FMCSA enforcement and substantially reduces the effectiveness of the Safety Status Measurement System (SafeStat) to identify high safety risk motor carriers.  The Inspector General points out that, although FMCSA adopted a regulation a few years ago requiring registered motor carriers to update their registration every 2 years, 192,000, or 27 percent, of the registered 702,277 motor carriers did not update their census data on both drivers and trucks despite the requirement of the 2002 regulation.  In addition, the report found that state crash forms are still not consistently defining a large truck or a reportable crash, failings which undermine the reliable data that FMCSA needs.  The 2006 report also found that FMCSA, despite the previous, February 2004 OIG oversight report, had not taken sufficient action to achieve full updates of motor carrier census data and standardize crash data requirements and collection procedures.  Data quality is crucial because the combination of updated, timely census data and crash data is used by SafeStat to rank safety performance of motor carriers and target them for compliance reviews and inspections.  The OIG stressed in this recent report that, without these critical data, FMCSA cannot accurately identify the high-risk motor carriers.

However, it is doubtful that, even with timely, complete, accurate data reporting, FMCSA can identify the high-risk motor carriers.  The other problem with the agency's safety monitoring system is the SafeStat system itself.  This arcane method of scoring motor carrier safety has been repeatedly criticized, including an Oak Ridge National Laboratory report on SafeStat reviewed in the White Paper I am submitting for the record, The Federal Motor Carrier Safety Administration:  A Failed Agency.  The Oak Ridge analysis showed that the basis of SafeStat ultimately is subjective, based upon expert consensus opinion or judgment, and therefore has no meaningful statistical relationship to the data used to operate the system’s algorithm for detecting high safety risk motor carriers.  K. Campbell, R. Schmoyer, H. Hwang, Review of the Motor Carrier Safety Status Measurement System, Final Report, Prepared for the Federal Motor Carrier Safety Administration, Oak Ridge National Laboratory, October 2004.  As a result, SafeStat often tapped the wrong motor carriers as safety risks.

Safety organizations have also shown both in the White Paper I just cited and in comments to FMCSA rulemaking dockets that SafeStat is a bankrupt method of identifying dangerous motor carriers, particularly small motor carriers with only a few power units.  In addition, the algorithm incorporates a relativist, peer-to-peer safety rating system that has no independent, objective standards for motor carrier safety indexed to specific goals of reducing both the rate and the numbers of annual motor carrier fatalities.  But, sad to say, these are the data and this is the system that DOT will rely on to monitor and gauge the safety of both long-haul and short-haul Mexico-domiciled motor carriers.

It remains to be seen what the Inspector General will report as the increased data quality and accuracy of SafeStat to identify risk-prone long-haul motor carriers operating throughout the U.S.  The January 2005 report documented that one-third of the crashes that actually occurred were not reported to FMCSA from the states.  The Inspector General's most recent findings also need to be matched against FMCSA's request for funding for FY2008 that, among other things, still acknowledges that inadequate data on motor carrier safety are being provided by the states because the submissions involve either under-reporting, mistaken data entries, or late transmission to the agency.

Prospects for Compliance with Hours of Service Limits Are Poor
Safety organizations are still not satisfied that DOT has a system that will prevent drivers coming into the U.S. from Mexico who are already fatigued and sleep-deprived and present a serious threat to highway safety.  In addition, drivers in Mexico are not subject to separate hours of service restrictions specifically tailored for commercial drivers.  Apparently, there is only a general working hours limit of eight hours per day that, as far as we can determine on the basis of anecdotal evidence, is not enforced.

Even if commercial drivers with LFCs operate in the U.S. within current hours of service limits, those limits are currently again under legal challenge because, among many other defects, FMCSA refuses to acknowledge that the dramatic increases in working and driving hours it forced on truck drivers in 2003 and again in 2005 inherently foster fatigue and sleep deprivation.  Although the 2003 rule was overturned in appellate court in a scathing opinion, FMCSA was undeterred:  it attempted to rehabilitate the same failed hours of service rule with some new rationalizations and reissued it in virtually the same form in 2005.  That new regulation increases the working hours of a U.S. commercial driver by 40 percent over an 8-day tour of duty and driving hours by 28 percent over the same time span.  Commercial drivers can now work 98 hours in eight days and drive 88 hours in 8 days.  Certain exemptions for short-haul operations in smaller trucks actually allow drivers to work over 100 hours in a week.

This is the "safety" regime that drivers from Mexico will operate within, a regulation that actually fosters worn-out drivers pushed day after day to deliver loads under nightmare schedules forced on them by motor carrier officials and shippers.

The other major problem hobbling any meaningful compliance with U.S. hours of service limits, as liberal as they are, is FMCSA's refusal to require electronic on-board recorders (EOBRs) to record the actual driving time of commercial operators.  Despite the fact that the agency was required by Congress in Section 408 of the Interstate Commerce Commission Termination Act of 1995 (Pub. L. 104-88, Dec. 29, 1995, 109 Stat. 803, 958) to address the problem of hours of service regulations by evaluating EOBRs, the agency procrastinated until it was compelled by the appellate court in 2004 to adequately address the problem.  The court acted because FMCSA had proposed adoption of EOBRs in the hours of service rulemaking proposal in 2000, 65 FR 25540 (May 2, 2000), but then had a change of heart after strong opposition from major sectors of the trucking industry.  FMCSA terminated EOBR rulemaking in 2003 when it issued its first attempt at an amended hours of service regulation.  68 FR 22456 (April 28, 20003).  Even then, the agency responded with only an advance notice of proposed rulemaking in September 2004 instead of proposing a long overdue EOBR regulation.  69 FR 53386 (Sept. 1, 2004).

EOBRs are of pivotal importance in arresting the epidemic of hours of service violations in the trucking industry.  Several studies and surveys conducted by independent researchers, the Insurance Institute for Highway Safety, and the University of Michigan for FMCSA's 2000 rulemaking proposal to amend the hours of service rule have shown repeatedly over many years that hours of service violations are a pervasive, chronic phenomenon among truck drivers.  Truck drivers themselves have a poor opinion of the paper logbooks – Record of Duty Status (RODS) – that current FMCSA regulation requires them to maintain if they are operating outside a 100 air miles radius from their work reporting location.  Often referred to as "comic books," many truck drivers regularly violate hours of service working time, driving time, and minimum rest time limits and falsify the entries on their paper logbooks.  Seasoned drivers also know how to create a paper trail of accessory documents, often demanded by motor carrier enforcement personnel conducting CRs, that just happen to support, or at least not to contradict, the entries in the log books.  I use the plural here of "log books" not just to refer to all the RODS maintained by interstate truck drivers, but also the two and sometimes three different log books maintained by just one driver:  one that really memorializes hours of service, one for enforcement officials, and yet another for the motor carrier the driver works for.

But despite widespread violation of even the excessive working and driving hours of the current hours of service regulation, FMCSA in its recent rulemaking proposal will not abate this epidemic of abuse.  72 FR 2340 (Jan. 18, 2007).  The agency disregards all previous research and survey literature on the pervasive violation of hours of service regulation and, instead, argues that EOBRs should be required only for the "worst offenders."  These "worst offenders" are those who are detected in CRs as having at least 10 percent of their drivers found to have violated hours of service and then, within another two years, at least 10 percent are found again in a subsequent CR to have violated the regulation.  Only then would the agency impose a requirement to install and use EOBRs to record driving time.

This is the agency that was just scathingly criticized by NTSB for its extraordinarily poor record of safety enforcement and oversight in the February 21, 2007, hearing on the horrific fire and consequent deaths of residents at an assisted living facility in Texas who were fleeing the approach of Hurricane Rita in a hired motorcoach.  This is the agency that conducts only 7,000 to 11,000 CRs each year out of more 700,000 registered motor carriers, an effort, as I have already pointed out, amounts to about 1.5 percent CRs each year.  This the agency that has just submitted a budget request to Congress stating that it intends to conduct only 10,000 CRs in both FY2007 and FY2008.  This is the agency that states in its EOBR rulemaking proposal that it forecasts that about 465 motor carriers each year would be required to install EOBRs.  Out of the largest figure of registered motor carriers that we have heard – cited as more than 900,000 by NTSB staff on February 21, 2007, during the NTSB hearing on the Hurricane Rita motorcoach catastrophe – this amounts to five one-hundreds of one percent – 0.05% -- of registered motor carriers.  Even if I were to use the lower, published figure from FMCSA on the number of registered motor carriers -- about 702,000 -- the percentage of motor carriers required to use EOBRs would be six one-hundreds of one percent – 0.06%.
This proposed rule is so utterly ludicrous, so contemptuous of the need to curtail the epidemic of drivers falsifying their log books so they can drive until they literally fall asleep at the wheel, that FMCSA even has the gall in the preamble to argue that it could not find any health benefits for drivers using EOBRs and, therefore, driving within the legal limits of the current hours of service rule.  But this is also in keeping with an agency that repeatedly denies that it could find any adverse health impacts from having dramatically increased the amounts of driving and working time each week for commercial drivers in its 2003 and 2005 final rules amending the hours of service regulation.

If DOT believes that, without EOBRs, it can ensure that long-haul trucks from Mexico will not violate hours of service limits, then it is deceiving the American people.  The use of EOBRs in any cross-border long-haul operations by Mexico-domiciled motor carriers must be mandated.  Without EOBRs, the risk of crashes from sleep-deprived, exhausted foreign drivers cannot be reduced.

Any Pilot Program Permitting Mexico-Domiciled Motor Carriers to Operate Nationwide Must Comply with Section 4007 of TEA-21
Any pilot program allowing Mexico-domiciled motor carriers to conduct long-haul commerce in the U.S. must comply with all the particular requirements for pilot programs set forth in Section 4007 of Transportation Equity Act for the Twenty-First Century (TEA-21).  Let me address the DOT proposal by describing pilot programs, what they are, and how they need to be conducted.  Under Section 4007, the Secretary is authorized to conduct pilot programs either to evaluate alternatives to existing regulations or to evaluate “innovative approaches to” motor carrier, commercial motor vehicle, and driver safety.

There are multiple burdens DOT has to acquit in creating and implementing a pilot program.  First, the pilot program must be placed before the public for notice and comment on the proposed contours of the program and the merits of the trial.  In addition, Section 4007 specifies the threshold condition for a pilot program:  “the Secretary shall require, as a condition of approval of the project, that the safety measures in the project are designed to achieve a level of safety that would otherwise be achieved through compliance with the regulations prescribed under this chapter” or under 49 U.S.C. § 31136.  DOT must make a showing that convincingly demonstrates that the pilot program approach can achieve the same or better level of safety than the regulatory status quo.

Next, the pilot program must include several defining features:

· A scheduled life of no more than three years.

· A specific data collection and safety analysis plan that identifies a method for comparison, a reasonable number of participants necessary to yield statistically valid findings.

· An oversight plan to ensure that participants comply with the terms and conditions of participation.

· Adequate countermeasures to protect the health and safety of study participants and the general public.

· A plan to inform the states and the public about the program and to identify the participants both to safety compliance and enforcement personnel and to the public.

A specific data collection and safety analysis plan identifying a method for comparison and having sufficient statistical power to draw inferences has been the Achilles heel of previous FMCSA pilot program efforts.  Safety organizations have challenged every one of FMCSA’s labored efforts to adopt pilot programs as completely unscientific, using poor data gathering protocols, lacking controlled comparison groups for gauging the safety impact of the pilot programs, failing to control the numerous confounders of field experiments, and generating insufficient statistical strength to draw inferences.

None of the previous pilot programs are studies that would survive peer review in the scientific community.  FMCSA does not conduct pilot programs just for determining their safety effects.  Pilot programs conducted in the past by FMCSA have not been chosen to test “innovative approaches” to motor carrier safety or to evaluate whether some relaxation of portions of the Federal Motor Carrier Safety Regulations produce an equivalent or better safety result than compliance.  They are chosen to buttress policy preferences that the agency already has formed.  

Although the agency was charged in its 1999 enabling legislation, the Motor Carrier Safety Improvement Act of 1999, that “it shall consider the assignment of maintenance of safety as the highest priority, recognizing the clear intent, encouragement, and dedication of Congress to the furtherance of the highest degree of safety in motor carrier transportation[,]” the agency repeatedly acts in policy decisions and in regulatory proceedings as if it has a dual mandate to enhance the economic wellbeing of the trucking industry as well as to improve safety.  In fact, FMCSA openly espouses and evaluates the productivity benefits of its regulatory proposals.  When the agency needs to address a regulatory issue, there is always a scale with one side containing safety and a balance weight marked "productivity" put on the other side.

It is no coincidence that, in constructing a pilot program, FMCSA handpicks the very best participants to ensure that the outcome of the trial will justify a policy choice that the agency already wants to advance.  The agency wants to buttress some economic interest of the trucking industry.  Pilot programs are not scientific experiments.

Pilot programs cause great concern in the safety community because they are experiments with public safety.  Although Section 4007 of TEA-21 directs that there must be adequate countermeasures adopted to ensure the health and safety of both pilot program participants and the general public, there are no assurances that relaxing regulatory requirements or testing "innovative approaches" to motor carrier safety might not result in terrible tragedies.

The safety community opposes the long-haul pilot program because FMCSA is not equipped with either the information or the enforcement and oversight resources to ensure even the safety of border-zone-only trucks and buses crossing into the U.S. from Mexico.  There are unresolved questions of preparedness with respect to the letter of the law in Section 350 and also with other issues that have come to the fore since its enactment.  

However, if the pilot program nevertheless goes forward despite strong opposition, including opposition registered with DOT through the notice and comment process, the safety community believes that it is imperative for any pilot program conducted by DOT allowing Mexico-domiciled trucks to operate nationwide to have important checks on how this effort is implemented.  First, we urge the committee to ensure that there are stringent criteria stated by DOT in advance of any implementation of the program to immediately revoke the participation of any carrier or any driver that fails to comply with the terms and conditions of the program, a key requirement of Section 4007.  Similarly, the Secretary needs to specify what adverse safety impacts of the pilot program involving crashes, violations of licensure requirements, abuses of the drug and alcohol testing requirements, and commission of serious traffic violations, among other things, would lead the Secretary to immediately terminate the program.  Terminating a pilot program because of unacceptable safety impacts is another governing requirement of Section 4007.

Finally, considering the seriousness of this experiment with public safety and its implications for the future of motor carrier safety in the U.S., we ask the committee to direct the Secretary to convene a peer review panel prior to the start of the pilot program that will serve throughout the life of the program.  The peer review panel would be charged with reviewing the operation of the program if it is implemented following public notice and comment.  That panel should be formed under the Federal Advisory Committee Act and have balanced representation, including the safety community.  The panel should act as an advisory body to the Secretary and recommend changes to the program if the need to protect public safety quickly becomes apparent, including the need to end the program because of unacceptable safety effects.  The U.S. public should not simply be spectators to this experiment in highway safety because their lives could be at stake while it is underway.  An oversight panel would ensure that the Secretary complies with every aspect of Section 4007, including shutting down the program for safety reasons.


Overall, it is clear that border preparations to ensure safe interstate operations of Mexico-domiciled motor carriers are uncertain, incomplete, and variable.  Given the ongoing, problematic state of border safety oversight, permitting Mexican-domiciled motor carriers to operate freely throughout the U.S. will have unknown safety consequences, a result of FMCSA’s inadequate approach to border enforcement and oversight.  Despite this probable safety outcome of opening the U.S. to long-haul Mexican motor carriers, FMCSA is apparently attempting to force the issue of interstate commerce for Mexico-domiciled trucks and buses at the end of 2006 by preparing a pilot program that would allow approximately 100 Mexican motor carriers to travel beyond the current southern commercial zones to demonstrate the safety quality of Mexican long-haul operations in the U.S.  As with several previous “pilot programs,” it is certain that the agency would carefully select the Mexico-domiciled carriers with the very best safety records and practices to showcase that an open border for interstate commerce for Mexican trucks and buses would be acceptably safe and pose no additional, new risk to highway users throughout the U.S.

VI.  
Deficiencies in Education and Outreach Efforts.

As the DOT OIG pointed out in its April 1999 report,
 federal motor carrier oversight under OMC had shifted disproportionately away from enforcement of the FMCSR towards educational and outreach efforts to improve compliance.  However, as we have seen in several foregoing sections, even enforcement policies in both OMC and FMCSA have failed to adopt credible, hard-number measures of effectiveness that have validated agency safety efforts with provable reductions in CMV crashes, deaths, and injuries.  Even major enforcement programs such as the performance of CRs and roadside inspections do not have demonstrable outcome measures showing improved regulatory compliance.

In fact, FMCSA has recently demoted the importance of roadside inspections because the agency cannot show a direct linkage between the level of effort and lower rates of vehicle and driver noncompliance and, therefore, lower OOS rates.
  The agency’s efforts in educational and outreach programs have also chronically failed to show a quantifiable payoff in either improved CMV safety or regulatory compliance.  Even more critically, the agency has chosen to misplace its emphasis in a major, important new program by stressing mostly the education of new entrant carriers rather than adopting tough oversight and enforcement measures to ensure that new entrant motor carriers quickly become knowledgeable about their responsibilities under the FMCSR and conduct safety truck and bus operations.

Congress has become increasingly concerned about the effectiveness of FMCSA’s outreach and education programs.  At one point, Congress transferred the leadership of one FMCSA program to NHTSA for two years in an effort to ensure progress and better management.
  In addition, Congress requested GAO to monitor and evaluate FMCSA’s outreach and education programs.

· The New Entrant Program Emphasizes Education Instead of Oversight and Enforcement.

The MCSIA, FMCSA’s enabling act, required the Secretary of Transportation to establish a new entrant program to require each owner and each operator granted new operating authority to undergo a safety review within the first 18 months of beginning operations.
  In response to this statutory mandate, FMCSA issued an interim final rule (IFR) that accepted motor carrier applications for registration and temporary operating authority without any initial, on-site safety audit to determine each carrier’s capability to comply with the FMCSR.
  Instead, the agency will allow each new entrant to operate for up to 18 months, or even longer, based primarily on the acceptance of a paper application.  This was the same approach that FMCSA took in evaluating the safety of Mexico-domiciled motor carriers until Congress specifically required that the agency conduct on-site safety evaluations to justify awards of initial operating authority, followed by CRs with assigned safety ratings after a year-and-a-half of operation.

Truck safety organizations objected to the FMCSA’s approach to accepting new entrant applications for operating authority.
  The objections were based on the fact that FMCSA was awarding operating authority to Mexico-domiciled motor carriers without any actual safety review of the applicant carriers.  Although FMCSA adopted a safety evaluation as a condition of receiving new entrant operating authority, the agency does not commit to an actual on-site safety audit.  This means that an evaluation of carrier safety practices can consist of only a paper review without an on-site inspection of carrier equipment, initial recordkeeping efforts, and repair facilities.  

Also, as with the case of FMCSA’s pre-Section 350 plan for giving operating authority to Mexico-domiciled carriers, at the end of the 18 month period of temporary operating authority the exit safety evaluation performed by FMCSA is not a full CR and does not result in the assignment of a safety rating.  FMCSA was urged to require initial, on-site company safety audits as a condition for registering with the agency and gaining operating authority and to grant permanent operating authority only if a new entrant underwent a full CR at the end of the probationary 18-month period and was awarded a Satisfactory safety rating.

Because the exit safety evaluation of new entrants resulted in permanent operating authority without an assigned safety rating, FMCSA’s new entrant program was defective on yet another count – it would continue to add to the growing backlog of motor carriers who theoretically can operate in perpetuity without ever receiving a CR and obtaining a safety rating.  As previously discussed, despite a statutory directive from Congress in Section 215 of the Motor Carrier Safety Act of 1984,
 FMCSA has decided not even to attempt to safety rate all carriers.
  Its new entrant program approach would add even more carriers to the existing majority that are not assigned a safety rating.

Another indication that FMCSA balked at adopting a rigorous safety evaluation at both the front and the back ends of the process for awarding operating authority to new entrants was the agency’s refusal to require a safety proficiency examination of new entrants to assess how well they understood and were prepared to comply with their responsibilities under the FMCSR and the HMR.  The MCSIA directs the Secretary to consider the establishment of a proficiency examination to ensure that they understand applicable safety regulations before being granted operating authority.
  It is clear that, although Congress did not mandate adoption and administration of such a safety proficiency examination, it did see fit to express its keen interest on whether this additional tool for vetting the safety knowledge of new entrant carriers would produce better compliance and safer operations, and it explicitly required the agency to consider the value of such an examination.


However, the preamble of the 2002 IFR simply discards this clear expression of Congressional intent with a single sentence.
  This kind of peremptory dismissal of legislative instruction does not meet any reasonable construction of the concept of “consideration.”  Instead of a proficiency examination, or a preliminary full safety review, or an exit CR with a safety rating, FMCSA’s entire new entrant program as described in the IFR amounts to prescribing a perfunctory paper application for awarding operating authority supplemented by distribution of educational materials.


The inadequacy of the new entrant program’s vetting process for assessing new entrant’s safety knowledge and capabilities is clearly set forth in the latest OIG report.
  The OIG investigation determined that new entrant motor carriers were not significantly safer than new motor carriers that had registered during the 2 years before the start of the new entrant program, nor did crash rates show any significant change, and this finding agreed with FMCSA’s own conclusion.  The OIG report indicates that a major reason for the lack of safety progress with new entrants may be the weak safety audit criteria along with a need for increased enforcement of egregious violations and increased roadside inspections.  It is clear that the primary reliance by FMCSA on educating new entrants does not have a positive safety effect and that the application for gaining preliminary operating authority is little more than a paper exercise without a demanding proficiency examination actually to test an motor carrier applicant’s knowledge and capability to comply with the Federal Motor Carrier Safety Regulations and other applicable federal laws and regulations.


National CMV safety organizations do not discount the value of carefully constructed educational efforts to improve motor carrier safety practices and regulatory compliance.  However, those efforts must be shown to have measurable effects on motor carrier safety by testing applicants and adopting quantitative measures of effectiveness (MOEs) that demonstrate improved operating safety and higher levels of compliance with the FMCSR.  In turn, these educational programs must be strongly buttressed with effective oversight and enforcement policies to ensure that new entrants adhere to safe management practices and abide by their responsibilities under the safety policies and regulations issued by FMCSA.


National CMV safety organizations have consistently voiced this argument for several years about the purpose and measurement of educational efforts in docket comments, letters to both the agency and the Secretary, and in Congressional testimony.  Recently, the GAO has issued a major oversight report that has made essentially the same findings about the inadequacies of FMCSA’s educational and outreach efforts.  GAO’s December 2005 report sent to Congress reviewed five agency education and outreach programs comprising new entrant carriers, non-entrant carriers (interstate companies illegally operating without registration), motor coaches, CMV driver safety belt use, and household goods transportation.
  In general, GAO found that FMCSA had not described how its educational and outreach activities link with expected changes in attitudes and behavior that result in measurable reductions in transportation-related fatalities.  GAO found no evidence for FMCSA’s claim that their education and outreach actions served agency safety goals except for the safety belt program.


GAO also was obviously concerned that, although the new entrant program had been underway for more than two years, FMCSA had not evaluated its effectiveness and did not intend to do so until 2008.  Specifically, GAO judged that the agency’s failure to evaluate its education and technical assistance efforts in the new entrant program results in a lack of any information to show that the new entrant program effectively communicates safety information.  GAO concluded that this failure of the agency to evaluate its own education-based new entrant program made it very difficult to determine its impact on CMV safety.  This finding is especially troublesome in light of GAO’s later citation of the $33.1 million that FMCSA has been given in fiscal year 2005 appropriations legislation to administer the new entrant program.


GAO also found that, although the agency does conduct a safety audit during the first 18 months of temporary operating authority of a new entrant, the safety audits are primarily a part of the process to acquaint new carriers with their safety and reporting responsibilities.  Although primarily informational, GAO points out that it is possible for a new entrant to fail a safety audit if it fails four of six sections on safety compliance.  This could result in the loss of the new entrant’s operating license and a denial of permanent operating authority.


GAO in this report repeatedly returns to a major theme of its view of FMCSA’s outreach and education efforts:  these activities are more effective when explicitly linked with rigorous oversight and enforcement.
  This finding is supported by GAO’s determination that 60 percent of new entrants fail to check driver applicant backgrounds before hiring them, and up to 29 percent of carriers passed their safety audits yet had not maintained any maintenance records for requested vehicles.

GAO also found that FMCSA’s preliminary comparison of crash rates for new entrants in early 2003 with new entrants that had later undergone safety audits turned up no differences.  This is particularly disturbing because GAO points out that it is well known that new motor carriers have higher safety violations and crash rates than more experienced carriers.  GAO concluded again from these considerations that the target audiences of all outreach and education efforts are more likely to change safety-related behaviors when exposed to a mutually supportive education and enforcement effort.  Even with the current audit effort primarily geared towards educational effects on new carriers, GAO found that there was a backlog of safety audits in some states and that the exit audits that are required after the first 18 months of operation were not being conducted in a timely manner for all new entrants.

As a result of this investigation, GAO recommended that the Secretary should direct the FMCSA Administrator to take two major steps:

►Ensure that FMCSA describes and documents how education/outreach links to and directly supports broader program and agency goals in a planning, program, or budget document made available to the public.

►Evaluate the effectiveness of the new entrant program by assessing the extent to which the FMCSA education and technical assistance package and safety audits measurably help new entrant motor carriers to learn and comply with FMCSA requirements.

Congress has not lost sight of the importance of the new entrant program to ensure the safety of new truck and bus companies in interstate commerce before they are granted full, permanent operating authority.  Pending U.S. DOT appropriations legislation, H.R. 5576, is accompanied by Senate and House Reports that stress the importance of getting new carriers to operate with high standards of safety when they first receive temporary operating authority.  The House Report, for example, urges the Secretary to fund the new entrant program to the fullest extent allowed by law.
  The Senate Report directs that a report be submitted to Congress on the number of new entrant safety audits when FMCSA submits its Fiscal Year 2008 budget for legislative consideration.

· The Agency’s Share the Road Safely Program Has no Acceptable Measures of Effectiveness and Has Been Used primarily to Transfer Blame and Fault for Truck-Passenger Vehicle Crashes to the Drivers of Small Vehicles.
In the early 1990s, the U.S. DOT embraced a trucking industry media initiative called the “No-Zone” which argued that each heavy truck in the traffic stream should have no vehicles in its vicinity.  The “No-Zone” comprised wide swaths of the roadway immediately in front of a large truck, behind it, and in the two lanes adjacent to it on either side.  The public relations effort was strongly based on an effort to shift the blame for the disproportionately high contribution of heavy trucks to crashes, fatalities, and injuries to passenger vehicle drivers.  The U.S. DOT adopted the No-Zone approach as the basis for the Share the Road campaign, later renamed as the Share the Road Safely program.  U.S. DOT began the effort, conducted through FHWA’s public relations office, with a steady use of the accusations made by the trucking industry based upon a use of the Fatal Analysis Reporting System (FARS) driver codes, assigned by federal data analysts, that the majority of truck-passenger vehicle fatal crashes were caused by passenger vehicle driver improper or illegal actions behind the wheel.

Safety organizations responded quickly to these unsupported claims and emphasized both to the agency and the media that FARS-assigned driver codes are judgments made by agency analysts that, in turn, are derived from first impression reports provided by on-the-scene police officers investigating truck-passenger vehicle crashes.  These reports that police provide are heavily influenced by interviews conducted with survivors of these multi-vehicle crashes involving big trucks.  However, in nearly all cases of truck-passenger vehicle fatal crashes, only the truck drivers survive the collisions and are usually the primary source of police narrative about the events leading to multi-vehicle crashes.

Following national safety organization objections to the use of FARS codes to assign fault or blame, FHWA published back-to-back issues of its Motor Carrier Safety Newsletter in which it explicitly rejected the claim that FARS driver codes can be used to judge the causes of truck-passenger vehicle collisions or to assign driver fault.
  However, this rejection of the relevance of FARS codes to crash causation and fault did not dissuade the agency from continuing to allege that actions by passenger vehicle drivers are the preponderant reason for large truck-small passenger vehicle collisions.  The agency began to rely on a study authored at the University of Michigan in 1998 that, again, claimed to show that passenger vehicle drivers were the primary contributor to large-truck passenger vehicle crashes.

National CMV safety organizations analyzed this report and found that it provided no validation of the claim that passenger vehicle drivers were primarily responsible for crash involvements with large trucks.  Subsequently, at the 2005 International Truck and Bus Safety and Security Symposium, the author of that report openly disavowed in a concluding session that it could be used to assign crash causation or fault, and that it had been misunderstood and misapplied in that regard.
  Moreover, the chief FMCSA spokesperson for the Large Truck Crash Causation Study also stated in an open session at that same conference that interpretations of crash data from FARS used by trucking industry representatives in a speech to the Symposium’s attendees was being improperly cited to prove that passenger vehicle drivers caused most truck-passenger vehicle crashes.
  More recently, he again has publicly characterized attempts to use FARS codes assigned by NHTSA data analysts to assign fault or to explain crash causation as improper.

Nevertheless, FMCSA continues to assert in Share the Road Safely literature that passenger vehicle drivers are the primary reason for large truck-passenger vehicle crashes which it now bases on preliminary data and their analysis derived from the LTCCS.  However, as shown above in Section II of this agency evaluation, the LTCCS is severely flawed at every level, including unreliable data and the use of an unaccepted research design that can produce no credible judgments about crash causation.  Currently, FMCSA has no basis of any kind of justifying the assignment of crash responsibility for large truck-passenger vehicle collisions to the drivers of the small vehicles.

National CMV safety organizations have for many years shown that the Share the Road Safely program has no credibility, including no meaningful measures of effectiveness for any of its efforts and no justification for its expenditures of federal funds to advance this educational effort.  For example, Advocates filed comments with the FMCSA notice published in late 2003 asking for comments on its proposed sample of 1,000 household interviews that the agency stated would help it establish a “baseline” for determining the public’s awareness of large CMV operating limitations.
  We emphasized that this effort was the same as that of FHWA in a prior notice which we also criticized as having no value because it measured attitudes of people rather than showing measurable changes in driver behavior that lead directly to reduced large truck-passenger vehicle crashes, deaths, and injuries.
  The only meaningful empirical measure of the value of the Share the Road Safely program is the actual extent to which crash reduction both in numbers and in severity has been produced by the use of federal funds on this campaign.

GAO conducted its own investigation of the No-Zone/Share the Road Safely program in 1999 and came to the same conclusion:  FHWA had failed to demonstrate achievement of its own asserted goal of reducing fatal crashes between large trucks and passenger vehicles, and the effort had no genuine quantitative MOEs.  In testimony before Congress in 1999, the Director of GAO emphasized that the No-Zone campaign had failed its own asserted goal of reducing fatal crashes between trucks and passenger vehicles.
  She pointed out that although FHWA adopted a goal of a 10 percent reduction in truck-passenger car crashes over a five-year period, the overall increase in such fatalities that had occurred showed that the campaign had made no progress at all.  Moreover, the agency had no quantitative measures for how well or badly the campaign fared.

Following this criticism, Congress directed a follow-up evaluation of the campaign, now renamed the Share the Road Safely program.
  The second GAO critique of the program was more detailed than the first and again stressed that the program failed to have quantified MOEs to determine the extent of the educational effort.
  GAO also pointed out that the agency itself had not evaluated the program since 2000 in any manner.  In addition, the numerous highway safety representatives and researchers interviewed for this follow-up review all agreed that public education efforts alone are unlikely to produce substantial changes in driver behavior unless they are coupled with other safety initiatives such as local law enforcement programs to increase traffic law compliance.

GAO also criticized previous FHWA/FMCSA evaluations of the No-Zone/Share the Road Safely program because these efforts were unable to determine program effectiveness due to evaluations based simply upon self-reports by motorists that are biased, the failure of FMCSA to have any baseline of driver knowledge and behavior before the start of the program so that before/after effects of the program could be compared, and no ability of FMCSA to determine whether there were any changes in driving behavior or the frequency of large truck-passenger vehicle crashes because of program initiatives or because of other, unrelated influences.  GAO also questioned the emphasis of the program on passenger vehicle drivers staying out the way of large trucks because the agency’s own, later research showed that, at most, only 35 percent of fatal passenger vehicle-large truck collisions could be attributed to passenger vehicles traveling anywhere in the No Zone.

The Share the Road Safely program clearly needs major changes if it is to be a valuable effort to actually reduce large truck-passenger vehicle crashes, crash severity, deaths, and injuries.  Currently, the program cannot demonstrate any value for the federal funds that have been appropriated and spent over the past several years.  In particular, the emphasis of the program on passenger vehicle drivers avoiding large trucks in the traffic stream is based on the No-Zone concept which insists that small passenger vehicles cannot even be in the vicinity of large trucks when they share the roadway.

Not only is this unrealistic, it shifts attention away from the serious problems of poor, dangerous driving practices of large trucks and, among other things, away from the continuing problem of novice truck drivers who have no proper training on safely operating large CMVs in high-speed, high volume traffic conditions.  It also ignores the enormous gains over the last several years in advanced truck technologies that improve CMV imminent crash detection and avoidance and tremendous advances in CMV driver visibility of the roadway and of the vehicles sharing adjacent lanes.  Because the No-Zone/Share the Road Safely program has essentially become a public relations effort jointly administered by the trucking industry and FMCSA to shift attention and blame for large truck-small vehicle crashes away from truck drivers and toward passenger vehicle drivers, its fundamental purpose is not to reduce crashes, crash severity, deaths, and injuries, but rather to sway public opinion.  If the Share the Road Safely program really targeted crash reduction, FMCSA by now would have adopted meaningful, peer-accepted criteria for measuring the success or failure of such an “educational” effort to lower crashes, deaths, and injuries.  Because FMCSA has not done this, despite two criticisms 4 years apart by GAO that the program has no measures of effectiveness, it is apparent that the goal of the Share the Road Safely program is not the actual reduction of large truck-passenger vehicle crashes.

Most recently, Congress in SAFETEA-LU has redirected the program by assigning joint administration of a program to NHTSA and FMCSA for promoting a more comprehensive and national effort to educate CMV drivers and passenger vehicle drivers on how to safely share the road with each other.
  Assignment of part of program administration to NHTSA, which has the majority of annual authorized funding through fiscal year 2009, is welcome because that agency has a much stronger track record of crafting and directing education programs.  NHTSA’s past educational efforts, such as raising the national percentage of seat belt use or of the use of child safety seats, has hard-number MOEs and specific goals to be attained.  It remains to be seen whether joint administration of the Share the Road Safely program will convert it into a useful educational effort and eliminate the trucking industry public relations emphasis of the program to date.

FMCSA also has stated that it is more willing to integrate an enforcement component into the Share the Road Safely program and, according a recent GAO report,
 it is jointly conducting a pilot program with NHTSA in Washington state is described by GAO as combining education and enforcement with the purpose of improving the driving behavior of passenger-vehicle drivers when in the vicinity of trucks.  If this description is accurate, then the pilot program is not a balanced effort to improve the quality of safe driving on the part of both types of drivers in each other’s vicinity and does not accord with the balanced approach to the Share the Road Safely program directed by Congress in SAFETEA-LU.  Moreover, the program appears to be oriented around enforcement officers riding in the cabs of large trucks with their drivers for the purpose of detecting and citing passenger vehicle driver violations.
  This pilot program protocol inherently prejudices enforcement authorities to seek and cite passenger vehicle driver violations in lieu of CMV driver violations.

VII. Conclusion.
This detailed review of FMCSA shows that, since its inception at the end of 1999, the agency has chronically failed to use its resources, expanded by Congress on an annual basis in appropriations legislation, to comply with Congressional deadlines for rulemaking to identify dangerous motor carriers, quickly enforce violations of the agency’s safety regulations, and take dangerous trucks and buses off U.S. highways and streets as fast as possible in order to protect and enhance the safety and health of all highway users.

In lieu of this kind of rapid response by a new safety modal administration to advance the public interest in this area of health and safety policy, FMCSA instead has repeatedly attempted to distort major safety policies and actions to further the economic health of the motor carrier industry.  Although this is clear from many agency rulemaking and policy choices over the past seven years, it is most apparent in FMCSA’s effort to dramatically increase the productivity of the trucking industry by ratcheting up commercial driver HOS to astronomical levels.  Despite admonishment by the federal courts that the agency has not justified these tremendous increases in the working and driving hours imposed on truck drivers, FMCSA has not taken its thumb off the scale that favors the economic health of the trucking industry over public safety.  The foregoing evaluation of seven years of FMCSA actions since the MCSIA repeatedly confirms that this is a failed agency that requires wholesale restructuring by Congress.
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�“Motor Vehicle Traffic Crash Fatality Counts and Estimates of People Injured for 2005” op. cit.


� See, Budget Estimates Fiscal Year 2007 – Federal Motor Carrier Safety Administration, Submitted for Use of the Committees on Appropriations, 2006.


� Federal Motor Carrier Safety Administration 2010 Strategy and Performance Planning, December 2000.  � HYPERLINK "http://www.fmcsa.dot.gov/pdfs/SP_PUBLIC_Version3.pdf" ��http://www.fmcsa.dot.gov/pdfs/SP_PUBLIC_Version3.pdf�.  That long-range plan, however, has been removed from FMCSA’s web site and the address for the plan, despite being linked through several U.S. DOT sites, including the Bureau of Transportation Statistics, now only provides a message of “Page Not Found.”


� The misguided goal of pursuing truck fatality rate reductions instead of actually saving lives and reducing the annual death toll was emphasized in the testimony of Joan Claybrook, Chair, Citizens for Reliable and Safety Highways (CRASH), before the Surface Transportation and Merchant Marine Subcommittee of the Senate Committee on Commerce, Science, and Transportation, United States Senate, June 10, 2003.


� “Motor Carrier Safety Program:  Federal Highway Administration,” op. cit.


� Significant Improvements in Motor Carrier Safety Program since 1999 Act but Loopholes for Repeat Violators Need Closing, OIG Report Number MH-2006-046, April 21, 2006.


� GAO points out in its December 15, 2005, report that the disparity between FMCSA goal for crash rate reduction has widened in recent years, with the 2003 fatality rate of 2.31 comparing unfavorably with the target of 2.19.  “Large Truck Safety:  Federal Enforcement Efforts Have Been Stronger since 2000, but Oversight of State Grants Needs Improvement,” op. cit.  As indicated earlier, FARS data provided to Advocates by the NCSA shows that the 2003 rate actually was finalized at 2.33.  GAO also points out that preliminary truck miles-traveled data for 2004 indicates a rate of 2.29 which is even further off the mark from the agency’s self-imposed goal of 2.07.


� Early figures for 2005 from the National Center for Statistics and Analysis (NCSA) puts the rate at    2.34.  In addition, the figure for 2004 provided by the NCSA has the rate at 2.37 instead of FMCSA’s claimed rate of 2.29.





� FY2008 FMCSA Budget Submission at 4A-14 (emphasis supplied).


� Motor Carrier Safety Program – Federal Highway Administration, Office of the Inspector General, U.S. Department of Transportation, Report Number AS-FH-7-006, March 26, 1997.


� Motor Carrier Safety Program – Federal Highway Administration, Report Number, Office of the Inspector General, U.S. Department of Transportation, TR-1999-091, April 26, 1999.  That report had been preceded by testimony delivered by the Inspector General of the U.S. Department of Transportation before the Subcommittee on Transportation, Committee on Appropriations, United States House of Representatives, February 23, 1999, in which the he emphasized that FHWA could not identify which motor carriers were the highest safety risks because of the agency’s poor data system, and stressed that action needed to be taken because the number of truck-crash fatalities was increasing each year.  Surface Transportation Safety:  Motor Carrier Safety and Related Matters, Testimony of the Inspector General, U.S. Department of Transportation, Report Number TR-1999-055, February 23, 1999.


� Motor Carrier Safety, Statement of the Honorable Kenneth M. Mead before the Subcommittee on Transportation, Committee on Appropriations, United States House of Representatives, Report Number TR-2000-059, March 2, 2000;  this was followed by a full audit report on the inadequacies of the disqualification programs of FMCSA and the states:  Disqualifying Commercial Drivers:  Federal Motor Carrier Safety Administration, Report Number MH-2000-106, June 30, 2000.


� See, Statement of Phyllis F. Scheinberg, Associate Director, Transportation Issues, Resources, Community, and Economic Development Division, Truck Safety:  Effectiveness of Motor Carriers Office Hampered by Data Problems and Slow Progress on Implementing Safety Initiatives, GAO/RCED-99-122, March 17, 1999;  Statement of Phyllis F. Scheinberg, Associate Director, Transportation Issues, Resources, Community, and Economic Development Division, Commercial Motor Vehicles:  Significant Actions Remain to Improve Truck Safety, before the Subcommittee on Transportation and Related Agencies, Committee on Appropriations, United States House of Representatives, GAO.T-RCED-00-102, March 2, 2000.


� Highway Safety:  Further Opportunities Exist to Improve Data on Crashes Involving Commercial Motor Vehicles, GAO-06-102, November 18, 2005, transmitted to the Subcommittee on Transportation, Treasury, the Judiciary, House and Urban Development, and Related Agencies, Committee on Appropriations, United States Senate;  and to the Subcommittee on Transportation, Treasury, and Housing and Urban Development, the Judiciary, and District of Columbia, Committee on Appropriations, United States House of Representatives.  This report unfortunately duplicates many of the same criticisms of agency data system failures that GAO pointed out back in 1999.  See, Truck Safety:  Motor Carriers Office Hampered by Limited Information on Causes of Crashes and Other Data Problems, GAO/RCED-99-182, June 29, 1999.


� “Significant Improvements in Motor Carrier Safety Program since 1999 Act but Loopholes for Repeat Violators Need Closing,” op. cit.  This report will be cited again in succeeding sections of this white paper because this most recent OIG investigation covered several areas of enforcement and data quality.  However, the OIG report indicated that, although FMCSA responded to some of the recommendations of report with its perspective, it initially did not propose any actions or plans that were responsive to the detailed recommendations that were listed at the end of the report.  Representatives from the OIG’s office then held a face-to-face meeting with agency principals that resulted in a judgment by the OIG that FMCSA continued to demur on emphasizing improved and updated census information.


� 67 FR 9410 (March 1, 2002);  also see, 49 CFR § 390.19.


� Improvements Needed in Motor Carrier Safety Status Measurement System, OIG Report Number MH-2004-034, February 13, 2004.  The OIG also found that even those motor carriers that had updated their census information in a timely manner nevertheless had submitted incomplete information.  Eighty-five thousand, five hundred and eighty-six (85,5686) motor carriers were found by the OIG investigators in the census to have no drivers and no power units, of which 20,065 had updated their census entries with zero drivers and 16,623 had updated their entries with zero power units since August 2002. 


� “Significant Improvements in Motor Carrier Safety Program since 1999 Act but Loopholes for Repeat Violators Need Closing,” op. cit.


� See, “Improvements Needed in the Motor Carrier Safety Status Measurement System:  Federal Motor Carrier Safety Administration,” op. cit.;  K. Campbell, R. Schmoyer, H. Hwang, Review of the Motor Carrier Safety Status Measurement System, Final Report, Prepared for the Federal Motor Carrier Safety Administration, Oak Ridge National Laboratory, October 2004.


� Testimony of Annette Sandberg, Administrator, FMCSA, before the Subcommittee on Highways, Transit, and Pipelines, Committee on Transportation and Infrastructure, U.S. House of Representatives, March 2, 2006.


� “Highway Safety:  Further Opportunities Exist to Improve Data on Crashes Involving Commercial Motor Vehicles,” op. cit.


� “Significant Improvements in Motor Carrier Safety Program . . .,” op. cit.


� K. Campbell, R. Schmoyer, H. Hwang, “Review of the Motor Carrier Safety Status Measurement    System,” op. cit.  The Oak Ridge SafeStat review was preceded by the evaluation conducted by the U.S. DOT OIG which also found systemic deficiencies in SafeStat that prevented the algorithm from identifying high safety risk motor carriers.  See, “Improvements Needed in the Motor Carrier Safety Status Measurement System, op. cit., February 2004.  However, only one month later the Volpe study, SafeStat Effectiveness Study Update, John A. Volpe National Transportation Systems Center, March 2004, nevertheless concluded that SafeStat can validly identify higher-risk motor carriers.


� It should be noted here that the Volpe Center issued its SafeStat Effectiveness Update in March 2004, only 8 months before the ORNL SafeStat evaluation, that concluded through the use of several techniques, including the use of a simulated SafeStat carrier identification using historical data, that SafeStat did identify carriers with a higher crash risk.  “SafeStat Effectiveness Study Update,” op. cit.  In light of the Oak Ridge Study and OIG reports, both also issued in 2004, there is a serious question of whether any of FMCSA’s self-assessments of the utility of SafeStat can be relied on.


� 71 FR 26170 et seq., May 3, 2006.


� Curbside Operators’ Bus Safety:  Statement of Jacqueline S. Gillan, Vice President, Advocates for Highway and Auto Safety before the Subcommittee on Highways, Transit, and Pipelines, House Committee on Transportation and Infrastructure, U.S. House of Representatives, Washington, DC, March 2, 2006.


� Comments of Advocates for Highway and Auto Safety, June 30, 2006, to Docket No. FMCSA-2005-23239, 71 FR 26170, May 3, 2006.


� For more than two years, FMCSA has had two cautionary statements posted on its SafeStat web site, the first warning that some motor carriers may not have the actual number of power units that is recorded by the agency.  This caveat also states that the Accident Involvement Measure calculation and the subsequent Accident Safety Evaluation Area value for these carriers “do not accurately reflect the motor carrier’s safety status.”  � HYPERLINK "http://www.fmcsa.dot.gov/SafeStat/warningii.htm" ��http://www.fmcsa.dot.gov/SafeStat/warningii.htm� (emphasis in the original).  The other warning statement entitled “Caution Urged in the Use of SafeStat Data” states that the agency ahs removed the Accident Safety Evaluation and overall SafeStat scores from the Analysis & Information Online web site as FMCSA “works with its State partners to improve the timeliness, completeness, and accuracy of large truck and bus safety data.”  However, FMCSA also asserts that, although the public cannot access these scores, motor carriers are still able to see their own Accident Safety Evaluation Area and Overall SafeStat scores.  See, � HYPERLINK "http://ai.fmcsa.dot.gov/SafeStat/disclaimer.asp?RedirectedURL=/SafeStat/SafeStatMain.asp" ��http://ai.fmcsa.dot.gov/SafeStat/disclaimer.asp?RedirectedURL=/SafeStat/SafeStatMain.asp�. 


� MCSIA, § 224.


� There is no line-item funding amount for the LTCCS in FMCSA’s budget requests for fiscal years 2006  or 2007.


� This cost figure was used in a presentation made by Advocates for Highway and Auto Safety before the 2005 International Truck and Bus Safety and Security Symposium, Nov. 14-16, 2005 (Alexandria, VA).  The presentation was part of an open session in which the chief representative of FMCSA for the LTCCS participated, and the FMCSA representative did not take issue with this figure.


� The CDC report, Evaluation of the Large Truck Crash Causation Study (Mar., 2005), was produced in response to a request by Congress contained in Conf. R. No. 108-10, p. 1280 (2003), to accompany H.J. Res. 2, Making Further Continuing Appropriations for the Fiscal Year 2003, and For Other Purposes, Pub. L. 108-7 (Feb. 20, 2003), to evaluate the research design of the study.


� Advocates for Highway and Auto Safety has authored several documents over the past several years detailing the major defects of the LTCCS and, most recently, authored a paper that was presented at the 2005 International Truck and Bus Safety and Security Symposium, op. cit., entitled, The Large Truck Crash Causation Study:  A Lost Opportunity (Advocates, 2005).


� K. Thiriez, G. Radja, G. Toth, Large Truck Crash Causation Study – Interim Report, Report No. DOT HS 809 527, September 2002.  For all practical purposes, this report takes no notice of the TRB committee’s criticisms and requests for addressing cardinal defects in the LTCCS data collection and research design.


� Report to Congress on the Large Truck Crash Causation Study, MC-R/RA, March 2006.  That final report, however, failed to comply with Congressional direction to the agency to provide legislative recommendations, as pointed out in the U.S. DOT OIG study issued on April 21, 2006, “Significant Improvements in Motor Carrier Safety Program since 1999 Act but Loopholes for Repeal Violators Need Closing, op. cit.


� The FMCSA representative who attended the 2005 International Truck and Bus Safety and Security Symposium, op. cit., stated at the session devoted to the LTCCS that no final report would be issued but that the database alone would be made available for researchers to use.  


� Nov. 14-16, 2005 (Alexandria, VA).


� Ralph Craft, Office of Research and Analysis, FMCSA, presentation on the LTCCS at the Transportation Research Board 2006 Annual Meeting, FMCSA Forum on Safety and Security Accomplishments, January 22, 2006, Washington, D.C.  In his presentation, Mr. Craft did not acknowledge any adverse criticism of the LTCCS data gathering protocol and research design approach made repeatedly by the TRB special oversight committee in its letter reports, by national CMV safety organizations, or by the CDC.


� J. Hedlund and D. Blower, “Using LTCCS Data for Statistical Analyses of Crash Risk,” Large Truck Crash Causation Study Analysis Series, FMCSA-RI-05-037, Federal Motor Carrier Safety Administration, January 2006.


� “Using LTCCS Data for Statistical Analyses of Crash Risk,” op. cit.


� FMCSA published successive notices in 2004 and 2005 requesting Office of Management and Budget clearance for new information collection actions by FMCSA to collect “crash causation data.”  Although Advocates for Highway and Auto Safety filed comments with the dockets for both notices objecting to the information collection approach and opposing approval, the data collection efforts as described have gone forward.


� Id.


� See, E. Braver, et al., “Long Hours and Fatigue:  A Survey of Tractor-Trailer Drivers,” Journal of Public Health Policy (1992) 13:341-366;  R. Hertz, “Hours of Service Violations among Tractor-Trailer Drivers,” Accident Analysis and Prevention (1991) 23:29-36.


� See, M. Belzer, Hours of Service Impact Assessment, Contract No. DTFH81-96-C-00038, Federal Highway Administration, U.S. Department of Transportation, March 5, 1999, which, in large part, summarizes the University of Michigan Trucking Industry Program (UMTIP) survey showing the widespread, high rate of HOS violations by truck drivers.  Also see, K. Campbell and M. Belzer, Hours of Service Regulatory Evaluation Analytical Support – Task I:  Baseline Risk Estimates and Carrier Experience, University of Michigan Transportation Research Institute, UMTRI-2000-11, prepared for the Federal Motor Carrier Safety Administration.


� 65 FR 25540 et seq. (May 2, 2000).


� “Significant Improvements in Motor Carrier Safety Program . . ., op. cit.


� Id.


� Implementation of Commercial Vehicle Safety Requirements at the U.S.-Mexico Border:  Federal Motor Carrier Safety Administration, U.S. Department of Transportation Office of the Inspector General, Report Number MH-2002-094, June 25, 2002.


� Section 215 of the Motor Carrier Safety Act of 1984 requires the Secretary to maintain, by regulation, a procedure for determining the safety fitness of an owner or operator of commercial motor vehicles.  49 U.S.C. § 31144.


� Motor Carrier Safety Program, Report Number AS-FH-7-006, March 26, 1997.  The goal of assigning safety ratings to all motor carriers by September 30, 1992, was a self-imposed target by OMC that could not be attained, as pointed out in the GAO report of January 1991, Truck Safety:  Improvements Needed in FHWA’s Motor Carrier Safety Program, Report No. GAO/RCED-91-30.  At the time of GAO’s preparation of this report, about 60 percent of interstate motor carriers had not been given a safety rating.  As GAO points out in this report, the agency decided that its safety oversight resources would be better spent elsewhere rather than attempting to safety rate all motor carriers in accordance with legislative requirements.  On October 1, 1994, OMC discontinued safety reviews to assess unrated motor carriers.  


� The most recent statement of the governing regulations for determining safety fitness is the FMCSA final rule of August 22, 2000 (65 FR 50919 et seq.), which was a response to the increased stringency of safety fitness requirements enacted in Section 4009 of TEA-21 that amended 49 U.S.C. § 31144, originally enacted by Section 215 of the Motor Carrier Safety Act of 1984 (P.L. 98-554, 98 Stat. 2832).  This final rule amended the regulations for safety fitness determinations in 49 CFR Pts. 385 and 386.  Pt. 386 contains the controlling criteria for making safety fitness determinations and Pt. 387 contains the rule of practice for the agency controlling the issuance of CR ratings, petitions, hearings, orders, and other administrative machinery for conducting the oversight and enforcement programs of FMCSA.  It should also be noted that FMCSA recognizes that its administrative selection of the three rating categories of safety fitness, Satisfactory, Conditional, and Unsatisfactory, have been legislatively enshrined through explicit mention and use of the three ratings in Section 15(b) of the Sanitary Food Transportation Act of 1990, Pub. L. 1011-500 (Nov. 3, 1990).  [this note needs to be seriously edited for clarity!]


� “Motor Carrier Safety Program:  Federal Highway Administration,” op. cit.


� Census data from the Motor Carrier Management Information System (MCMIS) found at � HYPERLINK "http://www.fmcsa.dot.gov" ��http://www.fmcsa.dot.gov�.  Also see, the December 15, 2005, GAO report, “Large Truck Safety:  Federal Enforcement Efforts Have Been Stronger since 2000, but Oversight of State Grants Needs Improvement,” op. cit.


� � HYPERLINK "http://www.ntsb.gov/Recs/mostwanted/truck_safety.htm" ��http://www.ntsb.gov/Recs/mostwanted/truck_safety.htm�.


� Id.


� Large Truck Safety:  Federal Enforcement Efforts Have Been Stronger since 2000, but Oversight of State Grants Needs Improvement, GAO-06-156, December 15, 2005.


� � HYPERLINK "http://ai.fmcsa.dot.gov/ProgramMeasures" ��http://ai.fmcsa.dot.gov/ProgramMeasures�.  However, another location on FMCSA’s web site lists 2004 CRs at a total of 10,104, and the number of active motor carriers is placed at 651,145.  � HYPERLINK "http://ai.fmcsa.dot.gov/international/border" ��http://ai.fmcsa.dot.gov/international/border�.  These conflicting figures and discrepancies are widespread on FMCSA’s web site. 


� � HYPERLINK "http://www.fmcsa.dot.gov/facts-research/facts-figures" ��http://www.fmcsa.dot.gov/facts-research/facts-figures�.


� See, “Motor Carrier Safety Program:  Federal Highway Administration,” op. cit.


� Motor Carrier Safety at the U.S.-Mexico Border, Statement of the Honorable Kenneth M. Mead, Inspector General of the U.S. Department of Transportation, before the Committee on Commerce, Science, and Transportation, United States Senate, July 18, 2001. 


� “Curbside Operator’s Bus Safety . . .,” op. cit.


� 71 FR 61131 (Oct. 17, 2006).


� FMCSA also describes the Comprehensive Safety Analysis 2010 Initiative more succinctly on its web site at � HYPERLINK "http://www.fmcsa.dot.gov/safety-security/safety-initiatives/csa2010/csa2010listening.htm" ��http://www.fmcsa.dot.gov/safety-security/safety-initiatives/csa2010/csa2010listening.htm�. 


� 71 FR 61134.


� The agency itself has provided a previous, extended discussion of why fatigue-related crash reporting by police as entered in the FARS data system is unreliable.  In fact, FMCSA itself, because of the unreliability of policy accident reports (PARs) that code the presence of fatigue, augmented its estimate of fatigue-related crashes by the use of other methods to reach a much greater quantified fatigue contribution to fatal fatigue-related crashes in the 2000 HOS Notice of Proposed Rulemaking, op. cit., and in its accompanying Preliminary Regulatory Evaluation and Regulatory Flexibility Act Analysis (PRE):


There are a number of difficulties police face in determining whether fatigue contributed to an accident.  First, the responding officer’s primary concern is assisting accident victims and restoring the flow of traffic.  Investigating the causes of the accident is often a second (or lower) level concern.  Second, few officers are trained in accident reconstruction, and they therefore do not have the training to conduct a detailed investigation of the physical and mechanical evidence.  Therefore, many police officers must rely on eyewitness and other oral evidence.


	This results in an additional problem.  By the time an officer interviews surviving crash-involved drivers, any signs of fatigue are likely to have worn off.  The stress of the crash produces an adrenaline surge, eliminating any traces of fatigue and in fact enhancing the drivers [sic] sense of alertness and awareness and acuity, at least for the short term.


PRE at 21.


	The FMCSA points out that FARS data coders “must rely on the original police accident report[,]” but that “[f]atigue, of course, is particularly difficult to assess, even with in-depth investigations, since there is no physical evidence of fatigue.  The assessment is usually based on statements of the involved parties or witnesses.”  Id. at 25.


		Furthermore, the agency argues that fatigue crashes are probably underestimated because it may often play a less direct role in triggering a crash given the fact that “a sizable literature demonstrates that fatigued individuals are prone to a variety of mental and physical errors[,]” including studies that show that cognitive functions of tired drivers are more compromised than their physical performance.  Id. at 22.  This indicates that other errors indicated on a PAR may be also due to fatigue because this impairment produces low vigilance or alertness.  Id.


� Both the Senate Report 109-293 (July 26, 2006) and the House Report 109-495 (June 9, 2006) accompanying H.R. 5576, pending legislation for appropriations to the U.S. Department of Transportation and its modal administrations, strongly criticize FMCSA for its chronically poor performance in conducting motor carrier safety compliance reviews.  The Senate report specifically directs the agency to increase the number of CRs.  The House report states its concern that the Congress is not convinced that the safety compliance review process actually stops dangerous motor carriers and drivers from operating.


� 49 U.S.C. § 521 note.


� TEA-21 § 4015.  Those new penalty amounts were adopted by administrative action and incorporated in 49 CFR Pt. 386, Appendices A and B.  FMCSA also periodically adjusts penalty amounts in accordance with the Federal Civil Penalties Inflation Adjustment Act of 1990, P.L. 101-410 (Oct. 5, 1990), as amended by the Debt Collection Improvement Act of 1996, chapter 10 of the Supplemental Appropriations Act of 1996, Title III of the Act Making Appropriations for Fiscal Year 1996 To Make A Further Downpayment Toward A Balanced Budget and for Other Purposes, P.L. 104-134 (Apr. 26, 1996).  The most recent action to increase penalty levels was taken in 2003.  See 68 FR 15381 et seq.  (Mar. 31, 2003).  It should also be noted here that FMCSA has also implemented Section 206 of the MCSIA by implementing through final rule the statutory requirement that a motor carrier that fails to pay civil penalties or fails to abide by agreed payment requirements shall not operate in interstate commerce.  The final rule also suspends the registration of a broker, freight-forwarder, or for-hire motor carrier that has not paid a civil penalty or abided by a payment agreement.  65 FR 78422 et seq. (Dec. 12, 2000).


� “Significant Improvements in Motor Carrier Safety Program since 1999 . . .,” op. cit.


� Id.  Unfortunately, rulings by FMCSA’s Chief Safety Officer in November 2003 that the agency had failed to comply with its own September 2000 policy to give motor carriers sufficient notice of how subsequent violations of the same or related regulations trigger the maximum penalties resulted in subsequent FMCSA action of inserting new language into its Notice of Claim form to cover motor carriers’ admissions of liability.  This had a negative impact on motor carrier enforcement because violations assessed in enforcement cases closed before March 2004 not meeting the revised policy criteria are not considered in establishing a pattern of violations.  As the Deputy Inspector General’s report emphasizes, this effectively delayed the 6-year timeframe for accruing violations by 4 years so that motor carriers that actually committed violations from September 2000 to March 2004 were given a clean slate – no violations of record during the period were germane to the penalty levels that could be entertained for any violations committed after March 2004.  Id. at 6.


� Id.


� Id.


� This problem is a prominent concern in the ensuing review of the Motor Carrier Safety Assistance Program.  FMCSA’s educational and outreach programs also have no validated quantitative measures of effectiveness, and, as a result, it is difficult to determine whether these program efforts and expenditures have any affirmative compliance effects or actually reduce CMV crashes, issues considered in the next Section of the Report.


� “Significant Improvements in Motor Carrier Safety Program since 1999 Act . . .,” op. cit.


� P.L. 97-424, 96 Stat. 2079, 2154.


� Pub. L. 109-59 (Aug. 10, 2005).


� This issue has serious safety implications that are receiving continuing investigation by Advocates.  In the December 2005 GAO report, “Large Truck Safety:  Federal Enforcement Efforts Have been Stronger since 2000 . . .,” op. cit., the Congressional investigators noted that the generally inadequate FMCSA oversight of state MCSAP efforts included the review of only 19 of state grantees over a 3-year span.  Most importantly, GAO notes that a major issue that was cited in these completed reviews was the incompatibility of various state motor carrier safety regulations with federal regulations, a baseline condition for receiving MCSAP funds.  That compatibility of state with federal motor carrier safety regulations, is not, however, a lockstep demand – variations are permitted through the application of the “Tolerance Guidelines,” 49 CFR § 350.341.  Departures from the FMCSR fall into two categories, first, those that are specifically provided for in the Tolerance Guidelines, such as the specific variances from the values for commercial driver tour of duty hours, tour of duty “restart” time, length of a workday, and shift driving time for truck drivers operating wholly intrastate.  See, id., § 350.341(e).  The other is directive language concerning the extent to which a state may retain exemptions from motor carrier safety laws and regulations in effect before April 1988 that are still in effect that apply to specific industries operating wholly intrastate (id. § 350.341(c)) and grandfathering provisions in state laws and regulations “if such exemptions are uniform or in substantial harmony with the FMCSRs and provide an orderly transition to full regulatory adoption at a later date.”  Id. § 350.341(g).  A cursory review of some variances in state motor carrier law and regulation from the federal model shows that some of these departures from the FMCSR may not be adequately justified, including their legitimacy under the general grandfathering provision of the Tolerance Guidelines.   These discrepancies warrant a major investigative effort to make clear the extent to which federal motor carrier safety goals are being frustrated because there are excessive variances from the FMCSR that are not justifiable under the Tolerance Guidelines.


� The coordinated audit reports are:  AS-FH-4-010;  AS-FH-4-012;  R5-FH-4-006;  R6-FH-4-012;  and R7-FH-4-002.


� TEA-21, §§ 4002 and 4003.


� Id., § 2003.


� One of the most comprehensive discussions of MCSAP as amended by TEA-21 is found in the lengthy, detailed preamble explaining the extensive regulatory changes to MCSAP triggered by enactment of TEA-21.  See 65 FR 15092 et seq. (Mar. 21, 2000).


� Generally, these are contained in Section 4106 and consist of continuing specific direction to the program for CMV safety programs, including size and weight enforcement, drug interdiction, traffic safety law and regulation enforcement for both CMVs and non-CMVs, and state programs for collecting and reporting timely motor carrier safety data.  There is also a specific directive to the states to including licensing training manual narrative on the best practices for CMVs and non-CMVs to operate safely in each other’s vicinity.  Section 4106 also requires the Secretary to submit an annual report to Congress that analyzes and documents the most effective CMV safety programs.


� Section 4110 of SAFETEA-LU authorizes 100 percent reimbursable federal funding for any state sharing an international border to carry out CMV safety programs, including related enforcement projects and activities.


� “Surface Transportation Safety:  Motor Carrier Safety and Related Matters, Statement of the Honorable Kenneth M. Mead,” op. cit.


� “Surface Transportation Safety:  Motor Carrier Safety and Related Matters . . ., op. cit.


� “Improvements Needed in Motor Carrier Safety Status Measurement System,” op. cit.


� “Large Truck Safety:  Federal Enforcement Efforts Have Been Stronger since 2000, but Oversight of State Grants Needs Improvement,” op. cit.


� There are 56 grantees because other jurisdictions are added to the 50 states and District of Columbia, including Guam, the Northern Marianas, Puerto Rico, etc.


� But the unresolved question is whether even a substantial increase in annual CRs can be shown to produce quantifiable benefits in CMV safety and regulatory compliance, especially given the current agency registration level of interstate motor carriers at about 680,000.  GAO notes in the December 15, 2005, report that the agency uses analytical models to estimate how many crashes, injuries, and fatalities would occur if the enforcement programs were not in place.  For example, FMCSA claims that the 9,200 CRs conducted in 2002 prevented 1,400 crashes, 1,100 injuries, and 60 fatalities over the ensuring 12 months.  There is some doubt, however, how empirically reliable or independently demonstrable these claims are, especially when contrasted with the OIG finding in its 1999 report that carriers with Conditional or Unsatisfactory ratings continued to experience high levels of crashes, deaths, and injuries.


� “Large Truck Safety:  Federal Enforcement Efforts . . .,” op. cit.


� GAO/RCED-00-189, July 17, 2000.


� The OIG’s February 23, 1999, testimony before the United States House of Representatives, op. cit., found that a major Texas border crossing, El Paso, had an average of 1,300 Mexican trucks seeking entry into the U.S. each day, but had only one inspector on duty who inspected as few as 10 trucks each day.


� Id.


� The “border zones” in the four southwestern states, California, Arizona, New Mexico and Texas, are areas that vary in size between 3 and 20 miles from U.S. border town and city northern limits, depending on each town or city population.


� There are 5 Mexico-domiciled, Mexican-owned motor carriers “grandfathered” to operate outside the border zones, following the moratorium of the Bus Regulatory Reform Act of 1982, because they received operating authority from the Interstate Commerce Commission prior to that legislation.  These motor carriers received permanent authority to operate in the U.S. conditioned on their continuous compliance with U.S. insurance and safety regulations.  There is also one Mexico-domiciled, Mexican-owned motor carrier that is using the U.S. solely as a transiting jurisdiction to reach Canada.  See, Mexico-Domiciled Motor Carriers, U.S. DOT, Office of the Inspection General, Report Number TR-2000-013, November 4, 1999.


� The Bus Regulatory Reform Act of 1982, § 6, P.L. 97-261 (Sept. 20, 1982), codified at  49 U.S.C. § 31138.


� Memorandum of President, Memorandum for the Secretary of Transportation [and] the United States Trade Representative, 60 FR 12393 (Mar. 2, 1995), see also 49 U.S.C. § 13902 note.  The ICC Termination Act of 1995 (ICCTA), Pub. L. 104-88 (Dec. 29, 1995), maintained the moratorium restrictions, subject to the modifications made by the President prior to enactment of the ICCTA, and authorized the President to make further modifications to the moratorium.


� Congressional ratification of the treaty occurred in late 1993, with the House approving NAFTA on November 17, 1993, and the Senate on November 20, 1993.


� Under the original negotiated timeline, the U.S. and Mexico agreed to first permit CMV access to each other’s border states by December 18, 1995.  All restrictions on regular route, scheduled cross-border bus service was to occur by January 1, 1997, with full reciprocal access beyond border states in each country by January 1, 2000.


� 57 FR 31454 et seq., July 16, 1992.


� Advocates prepared a detailed comparison of the U.S. CDL with the Mexican LFC clearly showing the lower standards allowed for securing a LFC as compared with the more stringent U.S. CDL.  The comparison reveals that there is not an equivalent system for commercial license revocation or suspension, including a system that counts revocation or suspension of a non-CMV driver license which, in the U.S., now is part of the criteria for applying the stringent U.S. penalties for CDL suspension, revocation, or temporary or permanent commercial driver disqualification.  Subsequent to the U.S.-Mexico Memorandum of Understanding, Congress enacted additional CDL requirements in both TEA-21 and in the MCSIA.


� See, NAFTA Arbitral Panel Findings and Recommendations, USA-MEX-98-2008-01, February 6, 2001.  NAFTA has permitted each of the three countries to continue to establish its own laws and regulations uniquely tailored to its national perspective on CMV safety, including vehicle safety design and operating safety.  This allows each nation to prescribe which vehicles with defined safety characteristics and operating requirements can be permitted to operate within its borders.


� NAFTA explicitly requires that each host country is responsible for ensuring that foreign motor carriers comply with the host country’s safety regulations upon entry.  However, there is little evidence that Mexico has designed and implemented an appropriate CMV safety enforcement effort since NAFTA.  Even unilateral U.S. efforts to fortify Mexico’s inspection program ultimately met with defeat.  Beginning in 1991, U.S. DOT provided about $278,000 to train Mexican truck inspectors.  From 1993 to 1995, about 285 Mexican CMV inspectors received the necessary 2-week certification course.  However, the lead U.S. trainer said that these efforts proved unsuccessful because, as of late 1996, only about 50 of these inspectors were still employed by the Mexican truck inspection agency, and no regular truck inspection activity ever took place in Mexico as a result of this training.  See, Commercial Trucking:  Safety Concerns about Mexican Trucks Remain even as Inspection Activity Increases, U.S. General Accounting Office. GAO/RCED-97-68, April 9, 1997.  There still is no firm evidence that a reliable CMV safety and oversight program has been instituted in Mexico.  Mexican government officials have stated that their country’s emphasis will be placed on inspecting trucks coming into Mexico rather than trying to ensure the safety of trucks leaving Mexico to enter the U.S.  Id.


� Commercial Trucking:  Safety and Infrastructure Issues under the North American Free Trade Agreement, U.S. General Accounting Office, GAO/RCED-96-61, February 29, 1996.


� The safety rationale for continuing the moratorium was stated on several occasions, including its clear expression in a speech made by President Clinton on October 7, 1999, at the Labor Research Association’s Labor Awards meeting:


. . . I don’t intend to allow the trucking rules to be changed until there’s safety there that we can know about. . .  The problem I have is that it’s too hard to enforce the rules.  This is a rule we still have control of, and we now have evidence that two-thirds of the trucks that come across the border are not safe;  they don’t meet our standards.  And I intend to see that the rules are followed before I follow the rules on this.  I think that’s important.


   See, the 1999 OIG report, “Mexico-Domiciled Motor Carriers,” op. cit.


� Harmonization activities took place within the Land Transportation Subcommittee


� For example, Advocates sent a detailed statement to the Land Transportation Standards Subcommittee Working Group Number Two on September 28, 1994, objecting to any effort to raise U.S. limits on CMV sizes and weights because it would reduce highway safety and adversely impact highway infrastructure preservation and restoration.  National CMV safety organizations also repeatedly testified before Congress on the chronic inadequacies of U.S. CMV border safety oversight and safety compliance deficiencies of Mexico-domiciled motor carriers.  See, e.g., Statement of Jacqueline S. Gillan, Vice-President, Advocates for Highway and Auto Safety, before the Highways and Transit Subcommittee of the House Committee on Transportation and Infrastructure, July 9, 2002.


� It is useful to list the most relevant reports and testimony in a single location, although some of them will be specifically cited in this review of NAFTA and the operation of long-haul Mexico-domiciled motor carriers in the U.S.:


“Commercial Trucking:  Safety and Infrastructure Issues under the North American Free Trade Agreement,” op. cit.


“Commercial Trucking:  Safety Concerns about Mexican Trucks Remain even as Inspection Activity Increases,” op. cit.


Commercial Passenger Vehicles:  Safety Inspection of Commercial Buses and Vans Entering the United States from Mexico, U.S. General Accounting Office, GAO/RCED-97-194, August 8, 1997.


Motor Carrier Safety Program for Commercial Trucks at U.S. Borders, U.S. Department of Transportation Office of the Inspector General, Report Number TR-1999-034, December 28, 1998.


“Surface Transportation Safety:  Motor Carrier Safety and Related Matters,” op. cit.


“Motor Carrier Safety Program:  Federal Highway Administration,” op. cit.


“Mexico-Domiciled Motor Carriers,” op. cit.


U.S.-Mexico Border:  Better Planning, Coordination Needed to Handle Growing Commercial Traffic, U.S. General Accounting Office, GAO/NSIAD-00-25, March 3, 2000.


Interim Report on Status of Implementing the North American Free Trade Agreement’s Cross-Border Trucking Provisions – Federal Motor Carrier Safety Administration, U.S. Department of Transportation Office of the Inspector General, Report Number MH-2001-059, May 8, 2001.


“Motor Carrier Safety at the U.S.-Mexico Border,” op. cit.


Motor Carrier Safety at the U.S.-Mexico Border – Federal Motor Carrier Safety Administration, U.S. Department of Transportation Office of the Inspector General, Report Number MH-2001-096, September 21, 2001.


North American Free Trade Agreement:  Coordinated Operational Plan Needed to Ensure Mexican Trucks’ Compliance with U.S. Standards, U.S. General Accounting Office, GAO-02-238, December 21, 2001.


Implementation of Commercial Vehicle Safety Requirements at the U.S.-Mexico Border – Federal Motor Carrier Safety Administration, U.S. Department of Transportation Office of the Inspector General, Report Number MH-2002-094, June 25, 2002.


Implementation of Commercial Motor Carrier Safety Requirements at the U.S.-Mexico Border, Statement of the Honorable Kenneth M. Mead, Inspector General, U.S. Department of Transportation, before the Committee on Appropriations, Subcommittee on Transportation;  Committee on Commerce, Science, and Transportation, Subcommittee on Surface Transportation and Merchant Marine, United States Senate, June 27, 2002.


Follow-Up Audit on the Implementation of Commercial Vehicle Safety Requirements at the U.S.-Mexico Border – Federal Motor Carrier Safety Administration, U.S. Department of Transportation Office of the Inspector General, Report Number MH-2003-041, May 16, 2003.


Follow-Up Audit of the Implementation of the North American Free Trade Agreement’s (NAFTA) Cross Border Trucking Provisions – Federal Motor Carrier Safety Administration, U.S. Department of Transportation Office of the Inspector General, Report Number MH-2005-032, January 3, 2005.


� See, “Motor Carrier Safety Program for Commercial Trucks at U.S. Borders,” op. cit.


� The OIG has repeatedly found that there is a direct correlation between the condition of Mexico-domiciled trucks entering the U.S. commercial zones and the level of inspection resources at the border, with California’s great investment of resources resulting consistently in the lowest rate of OOS orders.


� TEA-21, § 4003.  Also see, TEA-21, § 4029, which requires U.S. DOT to maintain the level of inspectors on the border that had been assigned as of September 30, 1997.


� TEA-21, § 4028.


� FMCSA took steps to stop this practice by issuing a rule requiring the states to enforce operating authority requirements as a participating qualification under MCSAP, giving the states until the end of fiscal year 2003 to enact legislation to ensure that such enforcement is carried out.  65 FR 15092 et seq. (Mar. 21, 2000).


� Since these Mexico-domiciled carriers were detected by roadside inspections that reviewed only a very small percentage of vehicles on the road, it is probable that the proportions of the violations were far larger than revealed by the agency’s inspection data.  See, the November 1999 DOT OIG report, “Mexico-Domiciled Motor Carriers,” op. cit.


� Those inspections carried out in California were conducted entirely by state personnel – no federal inspectors were assigned to augment state enforcement efforts.  Id.


� Id.


� See, March 2000 DOT OIG report, “U.S. – Mexico Border,” op. cit.


� Testimony of Secretary of Transportation Norman Y. Mineta before the Senate Commerce, Science and Transportation Committee, July 18, 2001.


� In response to a 1998 challenge made by the Mexican government to the U.S.’s continuation of the moratorium on opening the U.S. to full interstate operations by Mexico-domiciled motor carriers, the NAFTA Arbitral Panel issued a ruling on February 6, 2001, op. cit., which, in Section 300, explicitly endorsed the right of the U.S. to apply a case-by-case safety evaluation for Mexico-domiciled motor carriers to determine whether they comply with the requirements of the FMCSR, that the safety evaluation could use unique criteria issued by the U.S., and that the U.S. had the explicit right under NAFTA to bar any Mexican motor carrier from operating in the U.S. because of a failure to abide by U.S. safety requirements.


� See, the DOT OIG report of May 8, 2001, “Interim Report on Status of Implementing the North American Free Trade Agreement’s Cross-Border Trucking Provisions,” op. cit.


� During the late 1990s and early years of the new century, Advocates issued several alerts and authored publicly-disseminated advisories listing the several major needs for improved motor carrier safety oversight at the U.S-Mexico border crossings.  See, for example, Commercial Motor Vehicle Safety Initiatives to Be Undertaken by the United States and Mexico Prior to Unrestricted Access by Mexican Trucks and Buses to U.S. Highways, March 23, 2001.


� FMCSA stated that it would accept or reject applications solely on the basis of the “correctness, completeness, and adequacy of information,” without any separate effort by the agency to verify the statements made by Mexico-domiciled motor carriers.  66 FR 22328, 22333, May 2, 2001.


� FMCSA issued three major rulemakings in mid-2001 to address the southern border safety issues for Mexico-domiciled motor carriers operating in the U.S.:


“Revision of Regulations and Application Form for Mexico-Domiciled Motor Carriers to Operate in U.S. Municipalities and Commercial Zones on the U.S.-Mexico Border,” Notice of Proposed Rulemaking, 66 FR 22328 et seq., May 2, 2001.


“Application by Certain Mexican Motor Carriers to Operate Beyond U.S. Municipalities and Commercial Zones on the U.S.-Mexico Border, Notice of Proposed Rulemaking, 66 FR 22371 et seq., May 3, 2001.


“Safety Monitoring System and Compliance Initiative for Mexican Motor Carriers Operating in the United States,” 66 FR 22415 et seq., May 3, 2001.


The IG called on FMCSA to revise and improve these proposals in his testimony before Congress on July 18, 1991, op. cit.  Among the many recommendations the IG made was to call upon FMCSA to adopt the crucial revision to prevent conditional operating authority to be granted before a full safety review was performed and each vehicle and driver actually inspected before entering the U.S.  FMCSA’s proposed rules were little more than a paper exercise that would allow Mexico-domiciled motor carriers to operate both in the border zones and nationwide without any assurance of a previous safety evaluation or even an inspection of vehicles and drivers at border crossing points.  Also, see, comments of Advocates for Highway and Auto Safety (logged into the dockets under the name Gerald A. Donaldson) dated July 2, 2001, filed in DOT dockets No. FMCSA-1998-3297-193, 1998-3298-172, and 1998-3299-177. 


� A later oversight report issued by the DOT OIG in December 2001 showed some progress in Mexico’s efforts to institute roadside inspections, operating safety standards, and reporting systems for crashes and safety audits.  However, the implementation status of these efforts is still unclear and some of the databases, such as crash reporting, only record crashes occurring on Mexican federal highways, and not on state or municipal roads.  The federal road system in Mexico constitutes a very small percentage of the total surface mileage used by trucks.  Similarly, the DOT OIG found that the Mexican commercial driver license database covered less than one-quarter of Mexico’s commercial drivers.  See, “North American Free Trade Agreement:  Coordinated Operational Plan Needed to Ensure Mexican Trucks’ Compliance with U.S. Standards,” op. cit.


� “Motor Carrier Safety at the U.S.-Mexico Border,” op. cit.


� P.L 107-87 (Dec. 18, 2001).


� Id., Title III, § 350, codified at 49 U.S.C. § 13902 note (2004).


� FMCSA made a commitment to exceed this legislative requirement in its Regulatory Analysis and Regulatory Flexibility Analysis (R.A) accompanying the interim final rule on the safety monitoring system for Mexican motor carriers.  65 FR 12758 et seq. (Mar. 19, 2002), FMCSA also affirmed that it would conduct all safety evaluations at Mexican motor carrier places of business.  R.A. at 15.


� “Implementation of Commercial Vehicle Safety Requirements at the U.S.-Mexico Border,” op. cit.  The findings of this report were summarized two days later by the OIG in testimony before Congress.  Implementation of Commercial Motor Vehicle Safety Requirements at the U.S.-Mexico Border, State of the Honorable Kenneth M. Mead, Inspector General, U.S. Department of Transportation, before the Committee on Appropriations, Subcommittee on Transportation, and the Committee on Commerce, Science, and Transportation, Subcommittee on Surface Transportation and Merchant Marine, United States Senate, June 27, 2002.


� The safety monitoring system was issued by FMCSA as an interim final rule, with public comment solicited only after the rule took effect.  67 FR 12758 et seq. (Mar. 19, 2002).  Advocates filed comments disagreeing with several agency decisions on the content and operation of the monitoring system.  Among these was the FMCSA decision to exclude HOS violations as a specific basis for prompting an expedited safety or compliance review or for issuing an agency demand for corrective safety management and compliance actions.   Comments of Advocates for Highway and Auto Safety, dated April 18, 2002, filed with DOT docket No. FMCSA-1998-3299-282 and 3299-284.


� FMCSA issued a staff memorandum on April 3, 2002, adopting the policy that Mexican long-haul carriers must comply with U.S. HOS rules.  However, this policy does not address the residual problem of Mexican drivers already entering the U.S. fatigued and sleep-deprived.  Apparently, Mexico does not have specific commercial drivers HOS regulations, but covers truck and bus drivers with the same general 8-hour work day limit used for all workers in Mexico.  It is unknown how well this limit is enforced.  It should be noted that the OIG had previously determined that Mexican drayage drivers were violating the U.S. HOS regulation even within the border zone.


� “Follow-Up Audit on the Implementation of the Commercial Vehicle Safety Requirements at the U.S.-Mexico Border,” op. cit.;  “Follow-Up Audit of the Implementation of the North American Free Trade Agreement’s (NAFTA) Cross Border Trucking Provisions,” op. cit., January 3, 2005.  Section 350 directed the OIG to conduct repeated audits of FMCSA compliance with these legislated requirements every 180 days.  Section 350 has also been annually included in each fiscal year’s appropriations legislation for the U.S. DOT.  Therefore, it can be anticipated that another OIG follow-up audit report would be issued sometime in mid-2006.


� During this period of time, an allied issue involving air quality and diesel emissions led Public Citizen to file suit against the U.S. DOT on the basis that proper Clean Air Act analysis and Environmental Impact Statements had not been properly completed.  The U.S. Court of Appeals for the Ninth Circuit issued a decision on January 16, 2003, agreeing with the plaintiff that environmental requirements had not been fulfilled.  Public Citizen v. DOT, 316 F.3d 1002 (9th Cir. 2003).  The practical effect of the appellate decision was the suspension of FMCSA action to conduct safety audits and compliance reviews.  Subsequently, the U.S. Supreme Court reversed the Ninth Circuit ruling, see Department of Transportation et al., v. Public Citizen, et al., No. 03-358 (June 7, 2004), clearing the way for continuing efforts with the Mexican government to open the U.S. border to long-haul bus and truck operations conducted by Mexico-domiciled motor carriers.  However, no access to Mexican motor carrier places of business has yet been granted to U.S. inspection and safety audit personnel, although there have been negotiations to conclude a Memorandum of Understanding between the U.S. and Mexico to permit such access.


� Statement of Joan Claybrook, President, Public Citizen, on behalf of Public Citizen, Citizens for Reliable and Safe Highways, Parents against Tired Truckers, and Advocates for Highway and Auto Safety, before the Surface Transportation and Merchant Marine Subcommittee, Committee on Commerce, Science, and Transportation, United States Senate, June 10, 2003.


� Federal law requires that all vehicles, including trucks and buses, sold, imported, or introduced into interstate commerce in the U.S. must be certified by the manufacturer as meeting the applicable federal motor vehicle safety standards (FMVSS) at the time the vehicle was built.  49 U.S.C. §§ 30112, 30115.  Federal law also requires the manufacturer to attach a certification label to the vehicle.  49 C.F.R. § 567.    This legal requirement applies to all U.S. produced vehicles as well as vehicles produced in Mexico and Canada that enter the U.S. under the North American Free Trade Agreement (NAFTA). NHTSA specifically determined in 1975 that commercial vehicles entering the U.S. to conduct trade and commerce, including passenger transportation, were covered by these certification requirements.  The reason for manufacturer certification is to assure that vehicles operated in the U.S. comply with the safety standards required at the time they are built and sold.  For example, if a truck is not equipped with antilock brakes the manufacturer cannot certify that the truck meets the current motor vehicle safety standards.  


In the past, most foreign-built trucks and buses were not intended for use in the U.S. did not have to meet U.S. safety standards or be certified as complying with the FMVSS.  The original manufacturers did not certify or label the vehicles built exclusively for the Canadian or Mexican market as complying with U.S. standards.  While Canada has established a comparable certification and labeling requirement, most of the trucks and buses now entering the U.S. from Mexico lack the legally required safety certification and label.  


According to information supplied by Mexican vehicle manufacturers in 2002, about one-third of the 400,000 trucks produced in Mexico that use the Mexican federal road system were built to U.S. standards, even though the vehicles were not certified as complying with the FMVSS.  There is no public documentation of this estimate.  Mexican manufacturers also say that since 1995 many Mexican-built trucks and buses have been built to comply with U.S. standards, but again, there is no documentation of this claim.   


In 1995, DOT advised the NAFTA signatory nations that U.S. law prohibits the entry of vehicles that were not certified as meeting U.S. safety standards.  This information was included in a NAFTA Operating Requirements Handbook. DOT and other agencies with border jurisdiction have ignored this violation of federal law allowing Mexico-domiciled motor carriers to operate non-certified trucks and buses in U.S. border zone areas. 


In 2002, the FMCSA issued a proposed rule that would have required commercial vehicles entering the U.S. from Mexico to comply with the certification law.  67 FR 12782 (Mar. 19, 2002).  The proposal also gave Mexico-domiciled carriers that were already operating across the border a two-year grace period before actual compliance was mandated, a clear violation of federal law that FMCSA had no authority to grant.  Congress subsequently prevented FMCSA from expending any funds to implement the two-year certification grace period.  Consolidated Appropriations Act of 2005, § 132, Pub. L. 108-447 (Dec. 8, 2004).  Ultimately, FMCSA withdrew the proposed rule in its entirety.  70 FR 50269 et seq. (Aug. 26, 2005).  This action was predicated on the NHTSA’s simultaneous decision to revoke its longstanding policy decision of 30 years that determined that foreign commercial vehicles entering the U.S. had to comply with federal certification requirements.  70 FR 50277, et seq. (Aug. 25, 2005).  As a result, while the federal certification law remains in effect, its application to foreign motor carriers is uncertain and is not being enforced.


� Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA Patriot Act), Pub. L. No. 107-56, 115 Stat. 272 (2001), codified in scattered titles of U.S.C.


� Implementing regulations were published by FMCSA in an interim final rule, 68 FR 23844 et seq., May 5, 2003.  Also see, the review of the effectiveness of those requirements in the Statement of Todd J. Zinser, Deputy Inspector General, Background Checks for Holders of Commercial Drivers Licenses with Hazardous Materials Endorsements, Office of the Inspector General, U.S. Department of Transportation, before the Subcommittee on Highways, Transit, and Pipelines, Committee on Transportation and Infrastructure, U.S. House of Representatives, May 11, 2005.


� This implies that the LFC, the Mexican commercial driver license, may not be equivalent to the U.S. CDL with its separate hazmat endorsement requirement for a driver background security check.  In turn, this implies that the U.S.-Mexican government commercial driver license MOU of 1991 declaring equivalence may be outdated and in need of revision.


� This is verified in the OIG’s latest briefing paper on compliance with Section 350 of the FY2002 appropriations legislation, Briefing to Congressional Staff on Audit Work Regarding Implementation of the North American Free Trade Agreement’s (NAFTA) Cross Border Trucking Provisions, Office of the Inspector General, Surface and Maritime Programs, U.S. Department of Transportation, March 1, 2007.


� Highway Safety:  Further Opportunities Exist to Improve Data on Crashes Involving Commercial Motor Vehicles, GAO-06-102, November 18, 2005.


� Improvements Needed in the Safety Status Measurement System, Report Number MH-2004-034, Office of the Inspector General, United States Department of Transportation, February 13, 2004. 


226 Significant Improvements in Motor Carrier Safety Since 1999 but Loopholes for Repeat Violators Need Closing, Report Number MH-2006-046, Office of the Inspector General, United States Department of Transportation, April 21, 2006.


� “Motor Carrier Safety Program:  Federal Highway Administration,” op. cit.


� See, “Large Truck Safety:  Federal Enforcement Efforts Have Been Stronger since 2000, but Oversight of State Grantees Needs Improvement,” op. cit.  It should be noted once again in this new section of our review of FMCSA performance since inception of the agency in 1999 that the OIG, as we showed in our evaluation of the FMCSA’s border safety oversight and enforcement effort, repeatedly found a direct relationship between the intensity of the border inspection effort and resulting rates of OOS orders issued to Mexico-domiciled motor carriers.  


� See, “Share the Road Safely” transfer of the program from FMCSA to NHTSA in S. Rpt. No. 108-146, 108th Cong., 1st Sess., September 8, 2003, at 69, 74.


� See, “Education and Outreach,” H.Rep. 671, 108th Cong., 2d Sess., at 52-53 (2004). 


� MCSIA, § 210, amending 49 U.S.C. § 31144.


� 67 FR 31978 et seq., (May 13, 2002).  Advocates has consistently opposed FMCSA’s repeated use of interim final rules to issue important regulations.  The Administrative Procedure Act generally requires agencies to provide public notice of a proposed rule and take public comment into account before issuing a final rule.  FMCSA, as OMC before it, has too often relied on issuing an interim final rule which only provides the public with notice of the agency’s decisions at the same time the agency issues its final rule.  While after-the-fact public comment is requested, FMCSA has rarely, if ever, revised an interim final rule based on subsequent comment.  More grievous is the fact that in many instances, it is the agency’s delay in responding to a legislative mandate that places it in the position of having an insufficient amount of time to issue a regulation by the required statutory deadline.  Thus, resorting to the expedient option of issuing an interim final rule with an immediate effective date, along with a belated  comment period, rather than affording the public the opportunity to provide comment in response to a notice of proposed rulemaking and prior to the issuance of a final rule, is frequently within the agency’s control.  If the agency responded to its regulatory mandates in a timely manner, there would be no need, in most cases, for FMCSA to justify short-circuiting the rulemaking process.


� FY 2002 DOT Appropriations Act, § 350.


� See e.g., Comments of Advocates for Highway and Auto Safety, dated July 12, 2002, filed with DOT docket No. FMCSA-2001-11061-22.  In those comments, as well as in responses to the several other FMCSA rulemaking proposals concerning the process for awarding operating authority to Mexico-domiciled motor carriers, Advocates emphasized that the agency was engaging in merely a paper review and awarding operating authority without any actual safety review of the applicant carriers.  


� 49 U.S.C. Chap. 311, Subchap. III.


� See, above, footnote 68 and the discussion of FMCSA’s failures in conducting CRs and assigning safety ratings in Section III.


� MCSIA Section 210(b).


� 67 FR 31978, 31980.


� “Significant Improvements in Motor Carrier Safety Program since 1999 Act but Loopholes for Repeat Violators Need Closing,” op. cit.


� Federal Motor Carrier Safety Administration:  Education and Outreach Programs Target Safety and Consumer Issues, but Gaps in Planning and Evaluation Remain, GAO-06-103. December 19, 2005.  GAO did not evaluate the Share the Road Safely program either in this report or in its companion report cited earlier on the quality of FMCSA’s enforcement activities.   See, “Large Truck Safety:  Federal Enforcement Efforts Have Been Stronger since 2000, but Oversight of State Grants Needs Improvement,” op. cit.  GAO states in the December 19, 2005, report that it held discussions with Congressional staff where it was decided that GAO would not evaluate the Share the Road Safely program for this report.  Instead, an evaluation would be deferred until June 30, 2006 in accord with the SAFETEA-LU provision (Section 4127(f)) asking GAO to review the program by that time.  However, FAO did state in the prefacing letter to Congress for this report that it had previously raised concerns about FMCSA’s education and outreach efforts in its 2003 report showing that the Share the Road Safely program lacked a clear strategy and was only tenuously linked to program goals.  Moreover, FMCSA had not appropriately evaluated Share the Road Safely program effectiveness.


� “Federal Motor Carrier Administration:  Education and Outreach Programs . . .,” op. cit.


� GAO points out in its December 19, 2005, report that new entrants are not entirely immune to CRs during their period of temporary operating authority.  A new entrant can be subjected to a CR if it is involved in a fatal crash, subject to a nonfrivolous complaint (not defined by GAO), involved in a hazmat crash, or entered on a FMCSA database that flags carriers with poor safety records.  However, GAO does not indicate how often this occurs or how many new entrants have had full CRs conducted during their period of temporary operating authority.


� In support of this view, GAO cites a National Safety Council study that found that the largest increases in safety belt use occurred after officers enforced the requirement to wear seat belts.


� House Report 109-495, 109th Congress, 2nd Sess., June 9, 2006, at 49.


� Senate Report 109-293, 109th Congress, 2nd Sess., July 26, 2006, at 54.


� In one truck – one passenger vehicle fatal crashes, 98 percent of those killed are in the passenger vehicles.  Fatality Facts 2004, Insurance Institute for Highway Safety, Arlington, Virginia, 1995.


� See, Motor Carrier Safety Analysis, Facts, & Evaluation (MCSAFE), 2:1 (October 1996), 2:11 (November 1996).  Also see, the Research Analysis Brief published by FHWA, Driver-Related Factors in Crashes between Large Trucks and Passenger Vehicles, FHWA-MCRT-00-001, April 1999, in which the agency states that it is unknown the extent to which the drivers of the trucks and of the cars were both able to accurately describe events to investigating officers following the fatal crashes.  Moreover, the agency admits that only one-half of the fatal crashes between one large truck and on passenger vehicle even has any physical evidence about each vehicle’s maneuver and physical position prior to the crash for supporting assignments of FARS drive codes.  Id. at 4.  As a result, FARS codes are relying on police accident report indications of the presence of fatigue that often are the produce of a surviving party – usually the truck driver – interviews that may not reveal the presence of fatigue.


� D. Blower, “The Relative Contribution of Truck Drivers and Passenger Vehicle Drivers in Truck-Passenger Vehicle Traffic Crashes,” Center for National Truck Statistics, University of Michigan Transportation Research Institute, UMTRI-98-5, June 1998.


� Remarks by Daniel Blower to breakout session attendees on November 16, 2005, Alexandria, Virginia.


� Presentation of Ralph Craft, FMCSA, on the LTCCS, 2005 International Truck and Bus Safety and Security Symposium, Driver Track, Alexandria, Virginia, November 15, 2005. 


� Ralph Craft, Office of Research and Analysis, FMCSA, at the Transportation Research Board 2006 Annual Meeting, op. cit.


� Comments of Advocates for Highway and Auto Safety dated February 6, 2004, to Docket No. FMCSA-2003-16324, Share the Road Safety Assessment, Notice and Request for Comments, 68 FR 68446 et seq., December 8, 2003. 


� Comments of Advocates for Highway and Auto Safety dated April 29, 1999, to Docket No. FHWA-99-1150 (64 FR 10060 et seq., March 1, 1999).


� Statement of Phyllis Scheinberg, Director, GAO, before the Subcommittee on Ground Transportation, House Committee on Transportation and Infrastructure, United States Congress, GAO/T-RCED-99-102, March 17, 1999.


� In its June 1999 Final Report on the Share the Road Campaign Research Study, FHWA-MC-99-053, FHWA took no notice of any kind of the GAO criticism presented to Congress by the GAO Director in March 1999,


� The new GAO evaluation was directed by the House report accompanying the U.S. DOT and Related Agencies Appropriations  legislation for fiscal year 2003.  H.R. Rept. No. 107-722, at 104 (2002),  GAO conducted this second evaluation from January through May 2003.


� Truck Safety:  Share the Road Safely Program Needs Better Evaluation of Its Initiatives, GAO-03-680, May 30, 2003.


� Section 4127.


� “Truck Safety Enforcement,” December 15, 2005, op. cit.


� Advocates cannot find any detailed information on this Washington state program apart from the statements made by GAO in its December 15, 2005, report to Congress.  Although FMCSA has part of its web site devoted entirely to the Share the Road Safely campaign, there is no description of the Washington state pilot program within that web location.  See, � HYPERLINK "http://www.sharetheroadsafely.org" ��http://www.sharetheroadsafely.org�.
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