[image: image1.png]


 
[image: image2.png]ADVOCATES
FOR HIGHWAY
AND AUTO SAFETY




Federal Motor Carrier Safety Administration (FMCSA)

Legislated Rulemaking Actions and Studies, and Additional Agency Actions 

Glossary:

► OVERDUE:  This is either a regulatory proceeding, report, or other action whose legislated deadline was missed by FMCSA.

► DELAYED/INCOMPLETE:  This is a delayed regulatory proceeding, report, or other action that Congress directed FMCSA to complete without specifying a time-certain deadline, or on which the agency has delayed action for an unreasonable or protracted amount of time.

TRUCK AND BUS SAFETY AND REGULATORY REFORM ACT OF 1988
· Commercial Vehicle Driver Biometric Identifier:  Section 9105 of the Truck and Bus Safety and Regulatory Reform Act of 1988 directs the Secretary to issue regulations not later than December 31, 1990, establishing minimum uniform standards for a biometric identification system to ensure the identity of commercial motor vehicle operators.  49 U.S.C. § 31309(d)(2).  An ANPRM was issued at 54 FR 20875 et seq., May 15, 1989, followed by an Information Notice at 56 FR 9925, March 8, 1991.  Congress subsequently amended the biometric identifier requirement in Section 4011 of TEA-21 to remove the mandate that commercial drivers specifically shall have biometric identifiers and substituted the requirement that CDLs contain some form of unique identifier after January 1, 2001, to minimize fraud and illegal duplication.  The Secretary is directed to complete regulations to achieve this goal no later than 180 days after TEA-21 enactment, or by December 9, 1998.
Status:  FMCSA has withdrawn this rulemaking on May 5, 2005 (70 FR 24358), claiming that it “has met the statutory objective through other efforts.”  Semi-annual regulatory agenda, 70 FR 64841, 64998, October 31, 2005.
HAZARDOUS MATERIALS TRANSPORTATION UNIFORM SAFETY ACT OF 1990
· OVERDUE - Nationally Uniform System of Permits for Interstate Motor Carrier Transport of Hazardous Materials:  Section 22 of the Hazardous Materials Transportation Uniform Safety Act of 1990 directs the U.S. DOT Secretary to institute a nationally uniform system of permits necessary for motor carrier transport of hazardous materials.  49 U.S.C. §5119.  The Secretary is directed to prescribe the necessary regulations “by the last day of the 3-year period beginning on the date the working group [established pursuant to § 5119(a)] submitted its report or the last day of the 90-day period beginning on the date on which at least 26 States adopt all of the recommendations of the report.”  The regulation must take effect one year after prescribed by the Secretary or, for good cause shown, later than one year.  Section 5119(b)(2) directs that the advisory group’s report be submitted to Congress by November 16, 1993.  However, the working group formed pursuant to § 5119, the Alliance for Uniform Hazardous Materials Transportation Procedures, issued its final report on March 15, 1996.

Status:  Despite the fact that the report documents widespread defects in state permitting practices which directly affect operating safety, two notices reviewing the report have been issued to date without any indication of agency willingness to institute the uniform permitting system directed by law 11 years ago.  61 FR 363016 et seq., July 9, 1996;  63 FR 16362 et seq., March 31, 1998.  No further action has been taken to date and the agency has no acknowledgement of this Congressional mandate in its semi-annual regulatory agendas.  

· *General Transportation of Hazardous Materials:  Section 8(b) of the Hazardous Materials Transportation Uniform Safety Act of 1990, as amended, directs the Secretary to adopt motor carrier safety permit regulations for motor carriers transporting Class A or B explosives, liquefied natural gases, hazardous materials extremely toxic upon inhalation, or highway route controlled radioactive materials.  49 U.S.C. §§ 5105, 5109.  The deadline for final regulations was November 16, 1991.

Status:  An NPRM was issued on June 17, 1993, at 58 FR 33418 et seq.  The topic was listed in the agency’s semi-annual regulatory agenda for issuance of a supplemental NPRM (67 FR 74922, December 9, 2002).  The FMCSA issued a supplemental notice of proposed rulemaking on August 19, 2003 (68 FR 49737).  However, that proposed rule did not use the opportunity of instituting the permit system to propose new, additional hazmat types and quantities for inclusion under the § 5109 safety permitting system.  A final rule was calendared by the FMCSA in its June 28, 2004, semi-annual regulatory agenda to be issued by June 2004.  The final rule was issued on June 30, 2004 (69 FR 39350 et seq.).

*In a judicial settlement agreement, FMCSA agreed to issue a final rule regarding permits for the transportation of hazardous materials under section 5109 no later than June 30, 2004.
INTERMODAL SURFACE TRANSPORTATION EFFICIENCY ACT OF 1991
· *Minimum Training Requirements for Operators and for Training Instructors of Multiple Trailer Combination Vehicles:  The Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Section 4007(b)(2) mandates that the Secretary shall initiate rulemaking later than 60 days following ISTEA enactment and shall issue a final regulation establishing such standards no later than two years following enactment.  Therefore, the latest date for compliance was December 18, 1993.  An advance notice of proposed rulemaking (ANPRM) was issued at 58 FR 4638 et seq., January 15, 1993.  Although the FMCSA has repeatedly calendared this topic for action in its semi-annual regulatory agendas, none of the agency’s self-imposed target dates has been met.

Status:  The FMCSA December 9, 2002, semi-annual regulatory agenda listed this issue for proposed rulemaking in December 2003.  67 FR 74923.   The FMCSA issued a proposed rule on August 12, 2003 (68 FR 47890 et seq.).  In comments filed with the agency’s docket on October 15, 2003, Advocates pointed out that the agency has substituted its discretion for clear legislative instruction from Congress by essentially mooting the mandatory action to institute LCV driver training by grandfathering 97 percent of current CDL holders with LCV endorsements for exclusion from any required advanced driver training.  A final rule was issued on March 30, 2004, that excluded through grandfathering about 96 percent of all LCV drivers from having to receive any advanced training.  69 FR 16722 et seq.

*In a judicial settlement agreement, FMCSA agreed to issue a final rule regarding minimum training requirements for drivers of longer combination vehicles no later than March 30, 2004.

· *Training for Entry-Level Drivers of Commercial Motor Vehicles:  ISTEA Section 4007(a) mandates that the Secretary report to Congress on the effectiveness of private sector entry level commercial vehicle driving training efforts no later than one year following enactment, that is, by December 18, 1993.  The report was submitted to Congress date February 5, 1996.  The provision also directs the Secretary to determine whether such training standards are needed for trucks greater than 10,000 pounds gross vehicle weight or for buses carrying eight passengers or more plus a driver.  If the Secretary decides that such standards are not required, the Secretary shall submit a report to Congress not later than 25 months following enactment detailing the reasons why no standards are necessary, accompanied by a benefit-cost analysis.  Since the Secretary did not file a report stating that such training standards are not necessary, the original compliance dates apply for a notice of proposed rulemaking (NPRM) by December 18, 1992, and for a final rule by December 18, 1993, which the FMCSA recognizes in its most recent semi-annual regulatory agenda entry (No. 2428, 66 FR 62001-62002, December 3, 2001.  The agency initiated rulemaking with an ANPRM at 58 FR 33874 et seq., June 21, 1993.  Although the FMCSA has repeatedly promised specific target dates for completing this Congressional requirement, none of the self-imposed deadlines has been met. 
Status:  The agency in its December 9, 2002, semi-annual regulatory agenda listed this issue for proposed rulemaking in December 2003.  67 FR 74923.  The FMCSA issued a proposed rule for public comment on August 15, 2003 (68 FR 48863 et seq.), that clearly evades Congressional direction by avoiding the proposed adoption of any entry-level driving training in basic operational skills and safety.  This proposal arguably violates Section 4007(a) of the ISTEA.  A final rule was issued on May 21, 2004, which does not require entry-level drivers from receiving any basic knowledge and skills training on the operation of commercial motor vehicles.  69 FR 29384 et seq.  Advocates and two other plaintiffs filed suit against the agency at the start of 2005 seeking to overturn the final rule as arbitrary and capricious agency action.  The Court of Appeals for the District of Columbia overturned the final rule and remanded it to the agency for further action on December 2, 2005.  There is no entry in the April 24, 2006, FMCSA semi-annual regulatory agenda providing a calendar for reopening rulemaking to comport with the court’s decision.  Similarly, there is no listing for any regulatory action in the December 11, 2006 semi-annual regulatory agenda (71 FR 73584, 73635-73643).  The agency apparently does not see any need to respond expeditiously to the court’s remand to redo the rulemaking.

*In a judicial settlement agreement, FMCSA agreed to issue a final rule regarding minimum training standards for entry-level drivers of commercial motor vehicles no later than May 31, 2004.

HAZARDOUS MATERIALS TRANSPORTATION AUTHORIZATION ACT OF 1994
· *Safety Performance History of New Drivers:  This action was originally mandated by Section 114 of the Hazardous Materials Transportation Authorization Act of 1994.  It directs the Secretary to specify by January 1999 the minimum safety information that new or prospective employers must seek from former employers during the investigation of a driver’s employment record.  However, the agency has issued only a NPRM (61 FR 10548 et seq., March 14, 1996) and Congress in the Transportation Equity Act for the 21st Century (TEA-21) decided in Section 4014 to give the provision a new statutory deadline of January 1999.  Congress also modified the rulemaking charge to the Secretary to include protection for commercial driver privacy and to establish procedures for the review, correction, and rebuttal of inaccurate safety performance records of any commercial driver.

Status:  The FMCSA in the semi-annual regulatory agenda for December 3, 2001, promised a supplementary notice of proposed rulemaking in March 2002.  However, that timetable was pushed back again to December 2002 for a supplemental NPRM.  67 FR 74918 (December 9, 2002).  The FMCSA published a supplemental notice of proposed rulemaking on July 17, 2003 (68 FR 42339 et seq.).  Advocates filed comments with the docket on September 2, 2003, that pointed out that the agency was failing to require that employers reveal employee hours of service violations.  A final rule was issued on March 30, 2004.  69 FR 16684 et seq.  This rule, however, may be further modified in accordance with a provision on safety performance screening enacted in SAFETEA-LU, Sec. 4117.  See, the entry below on this regulatory topic in the section on motor carrier provisions enacted in SAFETEA-LU.

*In a judicial settlement agreement, FMCSA agreed to issue a final rule regarding background information and safety performance history of commercial drivers no later than March 30, 2004.

· OVERDUE - Railroad-Highway Grade Crossing Safety:  This rulemaking action was directed by Congress to be completed by February 26, 1995.  The agency proposed that operators of commercial motor vehicles were to be prohibited from driving onto a railroad grade crossing unless there also was sufficient space to drive completely through the crossing without stopping on the tracks.  


Status:  Although a notice of proposed rulemaking was issued in July 1998, no final rule was issued.  The FMCSA in its December 3, 2001, semi-annual regulatory agenda promised a final rule to be issued by September 2002.  66 FR 62005.  However, that deadline was pushed even further back to March 2003.  67 FR 33483, May 13, 2002.  In the semi-annual regulatory agenda of December 9, 2002, a final rule was scheduled now for June 2003.  67 FR 74920.  The semi-annual regulatory agenda of June 28, 2004, again pushed back the completion date for a final rule until April 2005.  69 FR 37844, 37910-37911.  The semi-annual regulatory agenda for October 31, 2006, listed this required regulation as a “Next Action Undetermined,” with no specific date for action.  70 FR 64940, 64995.  FMCSA has now withdrawn this rulemaking proposal, 71 FR 25128, April 28, 2006, arguing that the proposed rule gave a misleading impression of the statutory mandate that the agency states it will correct by issuing a new, more clearly articulated proposal.  A new proposed rule is now calendared for September 2007 in the December 11, 2006, semi-annual regulatory agenda (71 FR 73584, 73638).  This topic is also listed as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis is not Required, id. at 74349, and as an entry That May Affect Levels of Government, id. at 74360.

· OVERDUE - Supporting Documents for Hours of Service for Commercial Drivers, Section 113:  Section 113 of the Hazardous Materials Authorization Act of 1994 specifies several actions to be completed by the Secretary, including a requirement that the Secretary prescribe regulations  specifying the number, type, and frequency of supporting documents that must be retained by a motor carrier in order to permit verification of the accuracy of record of duty status maintained by each commercial driver and the length of time for which the supporting documents shall be retained which must be at least 6 months from the date of a document’s receipt.  The statutory deadline for issuing such regulations was February 26, 1996.
Status:  Although the agency opened rulemaking on April 20, 1998, at 63 FR 19457, and published a supplemental notice of proposed rulemaking on November 3, 2004, at 69 FR 63997, no final action has been taken on this regulatory topic.  The agency missed the statutory deadline by 10 years.  In the April 24, 2006, semi-annual regulatory agenda, FMCSA has calendared a final rule to be issued in July 2006.  71 FR 23012.  FMCSA has again delayed issuance of a final rule in the December 11, 2006, semi-annual regulatory agenda (71 FR 73584, 73638-73639).  The newly promised completion date is December 2006.
INTERSTATE COMMERCE COMMISSION TERMINATION ACT OF 1995
· Motor Carrier Replacement Information and Registration System:  Section 103 of the Interstate Commerce Commission Termination Act of 1995 requires the Secretary to initiate a rulemaking to replace the current U.S. DOT motor carrier identification number, single state registration number, registration/licensing system, and financial responsibility system, with a  single, on-line federal system.  Congress directed in its enactment of a new 49 U.S.C. § 13908 that the agency shall conclude rulemaking under this section not later than 24 months after the effective date of this section, that is, by January 1, 1998.  An ANPRM was issued at 61 FR 43816, August 26, 1996.  The agency apparently considers its partial response to the issues mandated by Congress adopted by the FMCSA in a final rule of June 2, 2000, at 65 FR 35287 et seq., despite the fact that the agency was two and one-half years late, as having satisfied the rulemaking calendar of Section 103 of the ICC Termination Act.  The FMCSA, in its entry on this issue in the May 2001 semi-annual regulatory agenda (No. 2338 at 66 FR 25884) noted that the issue has now been combined with another ongoing rulemaking action (65 FR 70509 et seq., November 24, 2000).  Also, the agency characterizes the rulemaking as not having any statutory deadline.

Status:  The FMCSA issued an interim final rule with an opportunity for public comment on November 24, 2000, at 65 FR 70509 et seq.  In the December 3, 2001, semi-annual regulatory agenda, the FMCS listed March 2002 for issuing a notice of proposed rulemaking on this topic.  66 FR 62003.  The agency then listed a proposed rule for June 2002 in its May 2002 semi-annual agenda.  67 FR 33481-33482, May 13, 2002.  In its latest agenda, the FMCSA lists the issue as now scheduled for a proposed rule in February 2003.  No rulemaking proposal has been issued as of January 2004.  The June 28, 2004, semi-annual regulatory agenda listed a notice of proposed rulemaking to be published in November 2004.  69 FR 37906.  A proposed rule was published for comment on May 19, 2005, 70 FR 28990 et seq.  The last 2005 semi-annual regulatory agenda has an entry for this action without any indication of a timeframe for completion.  70 FR 64940, 64994, October 31, 2005.  However, this statutory mandate has been updated and recharacterized by a new, detailed legislative provision in SAFETEA-LU (q.v., below) with a new statutory deadline for completing rulemaking by August 6, 2006.

· DELAYED/INCOMPLETE -  Automated and Tamper-Proof Recording Devices:  Sec. 408 of the ICC Termination Act required the agency to issue an advance notice of proposed rulemaking that, among other topics, addressed the issue of commercial driver fatigue in relation to automated and on-board recording of driver hours of service.  The FMCSA and its predecessor agency issued the advance notice on November 5, 1996 (61 FR 58752 et seq.), the proposed rule amending driver hours of service that included the proposed adoption of electronic on-board recording devices (EOBRs) on May 2, 2000 (65 FR 25540 et seq.), and a final rule that demurred on adopting EOBRs at that time on April 28, 2003 (68 FR 22456).

Status:  Because the U.S. Court of Appeals for D.C. vacated the 2003 final rule on July 16, 2004, and in dicta stressed that the agency had failed to address the EOBR issue as directed in the ICC Termination Act as required, the FMCSA issued an advance notice of proposed rulemaking on September 1, 2004 (69 FR 53386 et seq.).  The October 31, 2005, semi-annual regulatory agenda indicated that a proposed rule on EOBRs would be issued by February 2006.  70 FR 64940, 64993.  FMCSA did not meet this self-imposed deadline.  The semi-annual regulatory agenda for April 24, 2006, at 71 FR 23010 indicated a proposed rule publication for June 2006.  That date for a proposed rule was pushed back another 9 months to March 2007 in the December 11, 2006, semi-annual regulatory agenda (71 FR 973584, 73637).  That proposed rule was finally published on January 18, 2007 (72 FR 2340 et seq.).  The proposed rule requires EOBRs only if a motor carrier undergoes two successive Compliance Reviews within a two-year period that show, in both instances, that the carrier had a 10 percent or greater violation rates.  FMCSA projects that less than 1,000 motor carriers each year of over 700,000 companies currently registered with the agency will be required to install EOBRs, a figure that amounts to about 0.013 percent of interstate motor carriers.  In addition, the proposal allows motor carriers required to use EOBRs to remove them after two years of use.  The proposed rule has numerous, other major weaknesses.

· General Jurisdiction Over Freight Forwarder Service:  This rulemaking is carried out in accordance with the extensive Congressional reworking of the FMCSA’s jurisdictional responsibilities over all segments of the freight forwarding industry, as enacted in Section 103 of the ICC Termination Act of 1995.  Despite a proposed rule in January 1997, the agency has taken no further action to date.


Status: The FMCSA listed this rulemaking in its December 9, 2002, semi-annual regulatory agenda as “Next Action Undetermined.”  67 FR 74924 et seq.  The June 28, 2004, semi-annual regulatory agenda promised a final rule in June 2004.  The semi-annual regulatory agenda published on October 31, 2005, reverted to listing this required regulatory action again as “Next Action Undetermined.”  70 FR 64940, 64995.  The semi-annual regulatory agenda for April 24, 2006, lists final action as “To Be Determined.”  71 FR 23014.  The December 11, 2006, semi-annual regulatory agenda now lists final regulatory action for March 2007 (71 FR 73584, 73638).  This topic is also listed as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required, id. at 74349.

TRANSPORTATION EQUITY ACT FOR THE TWENTY-FIRST CENTURY (TEA-21)
· Waivers, Exemptions, and Pilot Programs:  Section 4007 directs the Secretary not later than 180 days after enactment of TEA-21 (i.e., by December 9, 1998) to issue regulations after notice and comment rulemaking which specify the procedures by which a person may request a regulatory exemption from the Federal Motor Carrier Safety Regulations.  The FMCSA issued an interim final rule on December 8, 1998 (63 FR 67600 et seq.), with only an after-the-fact public comment period and a date of effectiveness simultaneous with publication of the interim rule.  It also has proceeded with pilot program development and proposals without having adopted final procedures mandated by Congress for requesting regulatory exemptions.

Status:  The December 3, 2001, semi-annual regulatory agenda listed final regulatory action on this topic by December 2001.  This deadline was extended to March 2003.  67 FR 33487-33488, May 13, 2002.  The December 9, 2002, agenda listed final action for March 2003.  The FMCSA issued a final rule on August 20, 2004, simply adopting the 1998 interim final rule.  69 FR 51589 et seq.
· DELAYED/INCOMPLETE - Performance-Based CDL Testing:  Section 4019 of TEA-21 requires the Secretary to complete not later than one year following enactment of the bill (i.e., by June 9, 2000), a review of the procedures established and implemented by the states pursuant to federal law governing the commercial driver license (CDL) to determine if the current system for testing is an accurate measure of an applicant’s knowledge and skills.  The review is also required to identify methods of improving testing and licensing standards, including the benefits of a graduated licensing system.  A Notice proposing an information collection survey was published in the Federal Register on July 19, 1999 (64 FR 38699).  

Status:   Although there was not even an entry for the legislatively mandated evaluation of the benefits of a graduated commercial driver licensing (GCDL) program in the agency’s semi-annual regulatory agenda issued on December 9, 2002, FMCSA published a notice asking for comments on the value of a GCDL program on February 25, 2003.  68 FR 8798 et. seq.  The semi-annual regulatory agenda published on April 24, 2006, has merged this topic with relevant provisions enacted in SAFETEA-LU.  71 FR 23011.   See, below, the entry under SAFETEA-LU for Commercial Driver’s License Testing and Learner’s Permit Standards.

· DELAYED/INCOMPLETE - Improved Flow of Driver History Pilot Program:  Section 4022 of TEA-21 directs the Secretary to carry out a pilot program with one or more states to improve the timely exchange of pertinent driver performance and safety records data among motor carriers.  A central purpose of the pilot program is to determine the extent to which driver records, including fines, penalties, and failures to appear for trial, should be included as part of any driver information systems

Status:  Although there is no statutory deadline for this pilot program, the FMCSA since its inception has proposed discretionary pilot programs rather than acting expeditiously on pilot programs of strong Congressional interest expressed in authorizing legislation.  There has been no proposed pilot program to carry out this Congressional directive.  There have been no entries for this proposal in the agency’s semi-annual regulatory agendas through December 11, 2006.

· Improved Interstate School Bus Safety: The Secretary is directed by Section 4024 to initiate rulemaking no later than six months after enactment of TEA-21 (i.e., By January 7, 1999) to determine whether the Federal Motor Carrier Safety Standards should apply to interstate school transportation operations.

Status:  The agency issued an advance notice of proposed rulemaking on this topic on October 22, 2001, at 66 FR 53373 et seq., initiating action on this topic more than two and one-half years after the Congressional deadline for a final regulation.  The 2002 semi-annual regulatory agenda listed proposed rulemaking for October 2003.  67 FR 74918 et seq. (December 9, 2002).  No proposed rule had been published as of January 2004.  The FMCSA subsequently decided on March 24, 2004, to withdraw the advance notice of proposed rulemaking and close the docket, noting that it decided that no regulatory action was needed and that interstate school transportation operations by local government would remain exempt from the motor carrier safety regulations except for the CDL requirement.  69 FR 13803 et seq.
· DELAYED/INCOMPLETE - DOT Implementation Plan:  The Secretary is directed in Section 4026 to complete an assessment no later than 18 months (i.e., by January 9, 2000) after TEA-21 enactment of the extent to which shippers, freight forwarders, brokers, consignees, and other members of the supply chain other than motor carriers themselves, abet violations of the Federal Motor Carrier Safety Standards.  After completing this mandated assessment, the Secretary can submit a plan to Congress for implementing authority to subject these parts of the supply chain to the civil penalties provided by chapter 5 of Title 49 United States Code.

Status:  Although the agency assessment was completed at the end of 1998 by means of a qualitative assessment of the problem through the use of focus groups (Report FHWA-MC-98-049;  A Qualitative Assessment of the Role of Shippers and Others in Driver Compliance With Federal Safety Regulations, FHWA Tech Brief, December 1998), no quantitative, data-based assessment of the scope of problem has been accomplished, and the FMCSA has not sent a plan to Congress for extending the reach of civil penalty provisions to encompass the other parts of the motor carrier supply chain.  According to FMCSA personnel, the agency will not perform a quantitative evaluation and it decided not to submit a plan to Congress to recommend subjecting other members of the supply chain to the civil penalties in federal law for violating the Federal Motor Carrier Safety Regulations.  As a result, no semi-annual regulatory agenda contains an entry for this topic.

MOTOR CARRIER SAFETY IMPROVEMENT ACT OF 1999 (MCSIA)  

· Enforcement of Operating Authority Requirements, Section 205:  This provision on registration enforcement filled a major gap in FMCSA’s enforcement authority by providing that, in addition to other penalties available under existing law, motor carriers that fail to register their operations as required by this section or that operate beyond the scope of their registrations may be subject to a series of legislatively prescribed penalties, including issuance of immediate Out-Of-Service Orders.  The section also provides that any non-U.S. person operating a vehicle for which registration is required shall maintain evidence of proper registration in the motor vehicle when it is providing transportation.  A central purpose of this legislative provision was to authorize the Secretary to take action against foreign domiciled motor carriers, such as Mexico-domiciled motor carriers, that are found to be operating either illegally in the U.S. or, in the case of the southern U.S. border, are operating commercial motor vehicles beyond the southern commercial zones without authorization to engage in transportation in the other portions of the border states or to conduct interstate operations.

Status:  FMCSA issued an interim final rule on August 28, 2002, that complied with the requirements of Section 205 and, in addition, made state enforcement of similar requirements to suspend operations of any motor carrier found to be operating without proper authority or to have exceeded the limits of its operating authority, a condition for receiving federal funds under the Motor Carrier Safety Assistance Program (MCSAP).  67 FR 55162 et seq.  The agency has listed this regulatory topic for final action by June 2007 in the April 24, 2006, semi-annual regulatory agenda.  It should be noted that the effective date for compliance with the terms of the interim final rule, September 27, 2002, delayed implementation of this major enforcement tool for nearly 3 years after enactment of FMCSA’s enabling legislation.  FMCSA has now issued a final rule that adopts as final its interim regulation published in August 2002 (71 FR 50862 et seq., Aug. 28, 2006).  However, this action has not been listed in the December 11, 2006. semi-annual regulatory agenda as an entry That May Affect Levels of Government, 71 FR 73584, 74360.

· New Motor Carrier Entrant Requirements, Section 210:  The Secretary is directed to require through regulation that each owner and each operator granted new operating authority shall undergo a safety review within the first 18 months after the owner or operator begins operations.  This timeframe for evaluating the safety of new motor carriers is triggered by implementation of subsection (b) of this provision which directs the Secretary to initiate rulemaking to establish minimum requirements for applicant motor carriers, including foreign carriers, to ensure their knowledge of federal safety standards.  The Secretary is also directed to consider requiring a safety proficiency examination for motor carriers applying for interstate operating authority.  The new entrant program was also amended by Congress in the Fiscal Year 2002 Appropriations legislation for the U.S. Department of Transportation to include requirements for new Mexican motor carriers.

Status:
 The FMCSA indicated in its December 3, 2001, semi-annual regulatory agenda that it would issue a rulemaking proposal in February 2002.  66 FR 62004.  However, a notice of proposed rulemaking was supplanted on May 13, 2002, by an interim final rule with an after-the-fact comment period.  See 67 FR 33489, May 13, 2002.  The June 28, 2004, semi-annual regulatory agenda listed a notice of proposed rulemaking for January 2005.  69 FR 39707.  This date has again been delayed in the semi-annual regulatory agenda of October 31, 2005, to January 2006.  70 FR 64940, 64992.  The December 11, 2006, semi-annual regulatory agenda listed a proposed rule to be issued in December 2006.  71 FR 73584, 73635.  This agenda also listed the topic as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required, id. at 74348.

A proposed rule was published on December 21, 2006.  71 FR 76731 et seq.  Although the proposal attempts to strengthen the new entrant program in some areas, the overall proposal fails to respond to the need to ensure that new entrant motor carriers are Safety Audited before they are awarded temporary registration and fails to conduct exist Compliance Reviews after the 18 months of temporary operation so that FMCSA begins the effort to stop adding even more unrated motor carriers to the enormous backlog of companies without safety fitness ratings.  Pre-authorization safety audits and exit CRs with assigned safety fitness are, however, a current requirement for Mexico-domiciled motor carriers that was enacted several years ago by Congress.

· OVERDUE - Certified Motor Carrier Safety Auditors, Section 211:  The Secretary is directed in Section 211 of the MCSIA to complete rulemaking by December 9, 2000, to improve training and to provide for the certification of motor carrier safety auditors, including private contractors, to conduct safety inspection audits and reviews.  The rulemaking shall ensure that not later than one year after adoption of the new regulation, all safety inspection audits or reviews shall be conducted by a certified motor carrier safety auditor or by a qualified federal or state employee.  The Secretary may extend the deadline for a final regulation before December 9, 2000, by notifying Congress that the U.S. Department of Transportation requires up to a one-year delay, that is, until December 9, 2001, for completing the required rulemaking.

Status: The final rule has not been issued.  As far as can be determined, no request for an extension was sent to Congress before December 9, 2000. The agency indicated in its December 3, 2001, semi-annual regulatory agenda that it intended to issue a notice of proposed rulemaking in February 2002.  66 FR 62004.  However, that action was supplanted by an interim final rule with an after-the-fact comment period, issued on March 19, 2002.  See 67 FR 33490, May 13, 2002.  The effective date of the interim final rule was delayed until July 17, 2002, and the FMCSA initially listed final action for November 2003.  67 FR 74927-74928 (December 9, 2002).  No final rule has been published as of December 2004.  The June 28, 2004, semi-annual regulatory agenda calendared a final rule for May 2005.  69 FR 37912.  However, that deadline was not met, and the semi-annual regulatory agenda of October 31, 2005, lists the topic for a proposed rule in May 2007.  70 FR 64958, 64996-64997.  That target date has been repeated in the semi-annual regulatory agenda of April 24, 2006.  71 FR 23015.  It is again the target date in the December 11, 2006, agenda (71 FR 73584, 73635-73636).  This topic is also listed in the December 11, 2006, agenda as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis is not Required, id. at 74348, and as an entry That May Affect Levels of Government, id. at 74360.

· Commercial Van Operations Transporting Nine to Fifteen Passengers Across the U.S.-Mexico Border, Section 212:  Section 212 of the Motor Carrier Safety Improvement Act of 1999 (MCSIA), authorizing the establishment of a new motor carrier safety agency, directs the Secretary to complete rulemaking determining the application of the Federal Motor Carrier Safety Standards to “camionetas” or compensated commercial vans transporting nine to 15 passengers across the U.S.-Mexico border and to other commercial vans transporting between 9 and 15 passengers which are deemed serious safety risks.  A final rule was required by December 9, 2000.
Status:  The FMCSA published a notice of proposed rulemaking on August 2, 2001, and indicated that it will take final action on this proposal in July 2002.  66 FR 62008 (December 3, 2001).  That deadline was moved up by one month in the May 2002 semi-annual regulatory agenda to June 2002.  67 FR 33488, May 13, 2002.  According to the latest agenda of 

December 9, 2002, final action on this proposal was to have occurred by December 2002.  67 FR 74921.  The FMCSA published a final rule on August 12, 2003 (68 FR 47860 et seq.).  However, that final rule exempts numerous small commercial operations from regulation on the basis of the amount of mileage traveled and the failure of these commercial operations to ask for “direct compensation.”  Congress has countermanded that regulatory decision in Sec. 4136 of SAFETEA-LU by requiring the FMCSA to cover thousands of commercial van operations that were excluded by the final rule.  (See, below, entry under the Safe, Accountable, Flexible, Efficient Transportation Equity Act:  A Legacy for Users.)  FMCSA has set a new date for a final rule in the semi-annual regulatory agenda published December 11, 2006 (71 FR 73584, 73641).

· DELAYED/INCOMPLETE ACTION - Medical Certificate, Section 215:  Section 215 directs the Secretary to conduct rulemaking to make the federal medical qualification part of the commercial driver license (CDL).  The FMCSA initiated rulemaking on this effort to integrate the medical certificate for commercial drivers with the CDL in 1994 (ANPRM, 58 FR 36338, et seq., July 15, 1994).  A negotiated rulemaking was conducted by a chartered advisory committee in 1995.

Status:  The FMCSA stated in its December 3, 2001, semi-annual regulatory agenda entry no. 2429 that a proposed rule would be issued in March 2002.  66 FR 62002.  However, that deadline was eliminated in the May 2002 semi-annual regulatory agenda in favor of a September 2002 date for proposed rulemaking.  67 FR 33481, May 13, 2002.  This deadline has again been extended to March 2003 in the December 9, 2002, agenda.  67 FR 74917.  As of December 2004, no rulemaking has been published by the agency.  The agency promised a rulemaking proposal by December 2004 in the June 28, 2004, semi-annual regulatory agenda.  69 FR 37906.  Following this, a proposed rule without a specific date was listed for action in the FMCSA portion of the October 31, 2005, semi-annual regulatory agenda, but no proposal has been issued as of June 2006.  Congress directed in SAFETEA-LU that the integration of the CDL with the Medical Certificate be accomplished.  See the entry below under SAFETEA-LU.

UNITING AND STRENGTHENING AMERICA BY PROVIDING APPROPRIATE TOOLS REQUIRED TO INTERCEPT AND OBSTRUCT TERRORISM (USA PATRIOT ACT) ACT OF 2001
· DELAYED/INCOMPLETE - Limitations on the Issuance of Commercial Driver Licenses with a Hazardous Materials Endorsement:  The USA Patriot Act, enacted October 26, 2001, contains Section 1012 which prohibits each state from issuing any license to operate any motor vehicle transporting hazardous materials, as specifically defined in the Act, unless the Secretary of Transportation first determines that the license applicant does not pose a security risk warranting license denial based on a background records check conducted by the U.S. Attorney General consisting of an evaluation of any domestic and international criminal records and alien immigrant status.
Status:  FMCSA issued an interim final rule in conjunction with the Transportation Security Administration (TSA) without prior opportunity for comment on May 5, 2003, prohibiting the states from issuing, renewing, transferring, or upgrading a CDL with a hazardous materials endorsement unless the TSA has first conducted a background records check on each applicant and has determined that the applicant does not pose a security threat warranting denial of the hazmat endorsement.  68 FR 23844 et seq.  Two subsequent actions were published in the Federal Register, the first on November 7, 2003, and the second on August 19, 2004, delaying the compliance dates for the states because of both federal and state burdens that could not be acquitted in accordance with the original deadlines.  68 FR 63030 et seq.;  69 FR 51391 et seq.  Following these delays, TSA and FMCSA simultaneously issued a second final interim regulation to implement Section 1012.  70 FR 22268 (April 29, 2005).  However, that interim final rule has not been made effective nor has it yet been changed to a final rule.  As a consequence, the April 24, 2006, semi-annual regulatory agenda lists final action “To Be Determined.”  71 FR 23015.  This deferral is repeated in the December 11, 2006, agenda (71 FR 73584, 73640-73641).  This topic is also listed in the December 11, 2006, agenda  as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required, id. at 74349, and as an entry That May Affect Levels of Government, id. at 74360.

DEPARTMENT OF TRANSPORTATION AND RELATED AGENCIES APPROPRIATIONS ACT 2002

· Penalties, Inspection, and Decal Display Requirements for Mexico-Domiciled Motor Carriers:  Section 350 of this Fiscal Year 2002 appropriations legislation, enacted on December 18, 2001 (Pub.L. 107-87, 115 Stat. 833), directs that all commercial motor vehicles operated by Mexico-domiciled motor carriers holding authority to operate beyond the southern commercial zones of the U.S. must display a Commercial Motor Vehicle Safety Alliance decal issued by a certified inspector.

Status:  FMCSA has taken no action on this issue for several years since enactment of the cited appropriations legislation because no new operating authority has been awarded to any Mexico-domiciled motor carrier to operate throughout the U.S. in interstate commerce, beyond the current southern border zones.  The semi-annual regulatory agenda for April 24, 2006, lists this regulatory action for a proposed rule to be published in March 2007.  71 FR 23009.  This projected deadline for action is repeated in the December 11, 2006, semi-annual regulatory agenda (71 FR 73584, 73636).  This topic is also listed in the December 11, 2006, semi-annual regulatory agenda as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required, id. at 74349

· Safety Monitoring System and Compliance Initiative for Mexico-Domiciled Motor Carriers Operating in the United States:  Section 350 of the Fiscal Year 2002 U.S. DOT appropriations legislation requires the Secretary to perform a full compliance review of any Mexico-domiciled motor carrier operating in the U.S. beyond the U.S. municipalities and commercial zones on the U.S.-Mexico border, to determine whether each motor carrier complies with the safety fitness procedures set for in Part 385 of Title 49, Code of Federal Regulations, and to award permanent operating authority to each motor carrier only after it has been assigned a Satisfactory safety rating.  Congress set forth two limited exceptions from these requirements for Mexico-domiciled motor carriers with 3 or fewer commercial motor vehicles or for those motor carriers that did not undergo an initial on-site safety review prior to being awarded temporary operating authority.  FMCSA has engaged in rulemaking on this and allied issues involving motor carrier suspension and revocation procedures, and on the criteria the agency would use in evaluating whether Mexico-domiciled motor carriers exercise basic safety management controls.
Status:  FMCSA proposed a regulation on May 3, 2001, to comply with the statutory mandate, as well as to ventilate other potential actions for the agency to take in order to implement the force and effect of the Congressional requirements.  66 FR 22415 et seq.  An interim final rule was issued on March 19, 2002.  67 FR 12758 et seq.  No further regulatory action has been taken to date to move the interim final rule to a completed final rule because, currently, no Mexico-domiciled motor carriers are being vetted for U.S. interstate operations on the basis of applications received to date by the agency.  This is due to the fact that a final administrative decision to open the southern border to commercial traffic beyond the existing commercial zones has been rendered.  As a result, FMCSA has designated any final action on this uncompleted issue as “To Be Determined” in the April 24, 2006, semi-annual regulatory agenda.  71 FR 23015.  This deferral is repeated in the December 11, 2006, agenda (71 FR 73584, 73640).  This topic is also listed at id. 74360 as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required;  as an entry That May Affect Levels of Government;  and as an entry That May Have Federalism Implications, id. at 74390.

SAFE, ACCOUNTABLE, FLEXIBLE, EFFICIENT TRANSPORTATION EQUITY ACT:  A LEGACY FOR USERS 2005 (SAFETEA-LU)

· Qualifications of Commercial Drivers – Diabetes Standard:  Section 4129 of SAFETEA-LU directs the Secretary to begin revising the final rule on the medical standard for drivers with insulin-treated diabetes, published in the Federal Register on September 3, 2003, not later than 90 days after enactment of SAFETEA-LU (by November 8, 2005) to allow insulin-treated commercial drivers with diabetes to treat their diabetes and to operate commercial motor vehicles in interstate commerce.  The final rule shall provide for individual medical assessment of drivers who are otherwise qualified under the Federal Motor Carrier Safety Regulations.  The amended final rule is also directed to be found consistent with the statutory criteria set forth in Section 4018 of TEA-21.  The adoption of a final rule pursuant to Section 4129 of SAFETEA-LU shall conclude the rulemaking process.  Section 4129 also provides that the Secretary may not require individuals with insulin-treated diabetes applying for an exemption to operate commercial motor vehicles in interstate commerce to have prior experience operating such vehicles while treating their diabetes with insulin.  Section 4129 further provides that the Secretary shall require exemption applicants with insulin-treated diabetes to have a minimum period of insulin use to demonstrate stable control of their diabetes, consistent with findings previously reported in a July 2000 medical panel reports.  For exemption applicants newly diagnosed with Type I diabetes, the minimum period of insulin use may not exceed 2 months unless otherwise indicated by a treating physician;  for exemption applicants diagnosed with Type II diabetes, the minimum period of insulin use shall not exceed 1 month unless other indicated by a treating physician.  Furthermore, the Secretary shall not hold insulin-treated drivers with diabetes to a higher standard of physical qualification to operate commercial motor vehicles in interstate commerce except to the extent that limited operating, monitoring, and medical requirements are deemed medically necessary under regulations issued by the Secretary.

Status:  There is no evidence that FMCSA began revising the existing regulation by November 8, 2006, governing commercial motor vehicle operation by insulin-treated drivers with diabetes.  The entry for this issue in the April 24, 2006, semi-annual regulatory agenda (71 FR 23008) indicates that an advance notice of proposed rulemaking (ANPRM) was published in the Federal Register on March 17, 2006 (71 FR 13801 et seq.).  However, ANPRMs under prevailing interpretations of the Administrative Procedure Act are not regarded as initiating rulemaking, which is begun only with the publication of a notice of proposed rulemaking for public comment or, if permitted by law, the issuance of a final regulation.  No proposed rule has been issued as of June 2006.  In the semi-annual regulatory agenda of April 24, 2006, FMCSA 

characterizes this regulatory action as having no legal deadline.  The agency has deferred action on this topic in the December 11, 2006, semi-annual regulatory agenda, listing it as Next Action Undetermined (71 FR 73584, 73641).  This agenda also lists the topic as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required, id. at 74349.

· Inspection, Repair, and Maintenance of Intermodal Container Chassis (Roadability):  Section 4118 of SAFETEA-LU directs the Secretary to issue final regulations, after an opportunity for notice and comment, no later than 1 year after enactment (by August 11, 2006), that establishes a detailed program to ensure that intermodal equipment used to transport intermodal containers is safe and systematically maintained.  The provision also contains other numerous, itemized requirements, including display of an USDOT identification number on each chassis offered for transportation and adoption of effective response mechanisms for driver and motor carrier complaints about intermodal container chassis condition.
Status:  The semi-annual regulatory agenda for April 24, 2006, acknowledges the statutory mandate and specific deadline that must be met by FMCSA.  71 FR 23010.  However, the agency states that a notice of proposed rulemaking will be issued in June 2006.  Considering the fact that the agency, under prevailing U.S. DOT rulemaking requirements, has designated the rulemaking as “significant,” it will be difficult for FMCSA to issue a final regulation by August 11, 2006.  In fact, the agency did not meet this statutory deadline.  The December 11, 2006, semi-annual regulatory agenda lists final action for December 2006 (71 FR 73584, 73636-73637).

· Medical Program – National Registry of Certified Medical Examiners:  Section 4116 of SAFETEA-LU directs the Secretary to establish a medical program that includes action by FMCSA to establish and maintain a current national registry of medical examiners who are qualified to perform commercial driver physical examinations and issue valid medical certificates.  Medical examiners must be trained in physical and medical examination standards.  The provision also directs that any medical examiner failing to meet or maintain qualifications established by the Secretary or otherwise does not meet legislated or regulatory requirements shall be removed from the national registry and allows participation of medical examiners in the national registry to be voluntary if the Secretary determines that only voluntary participation will enhance the safety of commercial drivers.  There are several other, specific duties set forth in the provision for medical examiners to carry out, including requirements that medical examiners electronically transmit to FMCSA the names of drivers with a numerical identifier for each driver that is examined and that they electronically transmit the medical certificate to the appropriate state for each CDL-holder operating in interstate commerce.  The Secretary is also directed to conduct a periodic review of a representative sample of medical examination reports for errors, omissions, or indications of improper certification.

Status:  The semi-annual regulatory agenda for April 24, 2006, indicates that there is no statutory deadline for adopting the national registry.  71 FR 23010.  FMCSA indicates that a proposed rule is planned for publication in November 2006.  Other aspects of the medical program, including criteria for selection of the members of the medical review board and a Chief Medical Examiner required by the provision to be established by the Secretary, will apparently not be ventilated through the Federal Register for public comment.  The December 11, 2006, semi-annual regulatory agenda lists the Registry at 71 FR 73584, 73637 and refers to another section of the agenda at 74348 that lists the topic as an Entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required.

· OVERDUE:  Medical Certification Requirements as part of the Commercial Driver’s License:  Section 4123 of SAFETEA-LU addresses modernization of the Commercial Driver License Information System (CDLIS) (see, below, the entry “Commercial Driver’s License Information System (CDLIS)” under the SAFETEA-LU heading) and directs FMCSA to publish not later than 120 days following SAFETEA-LU enactment a comprehensive plan that includes integration of the CDL with the commercial driver medical certificate.  However, the entry in the April 24, 2006, semi-annual regulatory agenda does not cite the SAFETEA-LU provision or the requirement that the Secretary publish a plan that includes medical certificate-CDL integration by early December 2006.  71 FR 23008.  That entry indicates a proposed rule for the integration effort to be published in July 2006.  FMCSA also asserts in this entry that there is no legal deadline for integrating the two documents. 

Status:  The December 11, 2006, semi-annual regulatory agenda provided no new information or timeline for action on this topic.  The entry at 71 FR 73584, 73635 cites two separate entries for this topic, the first at id. at 74348 which lists it as an Entry Which May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required, and the second at id. at 74360 which lists it as an Entry That May Affect Government Levels.

A proposed rule was finally published on November 16, 2006, at 71 FR 66723 et seq.  Although FMCSA proposes the merger of the interstate commercial driver medical fitness certificate with the CDL so that drivers carry and present only one document, the agency failed to propose any oversight system at the state or federal levels to stop the widespread, persistent use of invalid medical certificates by many thousands of commercial drivers.  FMCSA acknowledges the chronic problem of medically unqualified drivers operating trucks and buses in interstate commerce, but the agency’s proposal will do almost nothing to stop the continued use of invalid or forged medical certificates.  FMCSA’s failure to propose a vigorous system of state and federal oversight to detect the use of fraudulent medical certificates continues its failure to respond to several recommendations issued by the National Transportation Safety Board urging FMCSA to prevent medically unqualified commercial drivers from operating trucks and buses in interstate commerce.  In addition, the agency completely ignores the continuing problem of false medical certificates being used by non-CDL interstate commercial drivers operating trucks less than 26,000 pounds gross vehicle weight rating.

· DELAYED/INCOMPLETE - Revocation of Operating Authority:  Section 4104 of SAFETEA-LU provides the Secretary with the authority to suspend the registration of a motor carrier, freight forwarder, or broker for failure to comply with regulatory requirements governing these members of the supply chain or for violating any order or regulation of the Secretary issued pursuant to those regulations.  The Secretary is also mandated to revoke the registration of a motor carrier that has been prohibited from operating in interstate commerce for failure to comply with safety fitness requirements.  The provision also specifies that the Secretary may suspend or revoke registration only after notice of the suspension or revocation is provided to the registrant.  Further, a suspension remains in effect until a registrant complies with applicable requirements or until the Secretary revokes the suspension.

Status:  There is no statutory deadline for the Secretary to observe for implementing the provision.  FMCSA indicates in the semi-annual agenda for April 24, 2006, that a proposed rule will not be issued until February 2007.  That decision is superseded in the December 11, 2006, semi-annual regulatory agenda which lists termination of planned rulemaking on August 15, 2006, and a statement that the issues of the rulemaking area will be addressed in other rulemakings.  71 FR 73584, 73643.  This topic is also listed in the December 11, 2006, agenda as an entry That May Affect Levels of Government, id. at 74360.

· OVERDUE - Commercial Driver’s License Testing and Learner’s Permit Standards:  This rulemaking action integrates the prior statutory requirement of Section 4019 of TEA-21 for FMCSA to evaluate revisions to the CDL knowledge and skills test with the mandate to the Secretary to promulgate new minimum Federal standards for the states for issuing Commercial Learner Permits (CLP) pursuant to the requirements of Section 4122 of SAFETEA-LU.  That provision also requires each CLP applicant to pass a written test that complies with minimum standards prescribed by the Secretary that are indexed to the type of commercial motor vehicle that the individual would operate if granted a CLP.

Status:  To date, FMCSA has taken no action to propose a regulation revising CDL knowledge and skills testing requirements for use by the states, pursuant to the requirement in TEA-21 that such a regulation be issued by June 9, 2000.  FMCSA, as indicated above, has merged unfinished action on this TEA-21 requirement with the CLP action mandated by SAFETEA-LU.  However, Congress in enacting Section 4121 of SAFETEA-LU did not delete the date certain deadline for regulatory action enacted in TEA-21.  FMCSA states in its April 24, 2006, semi-annual regulatory agenda that this combined regulatory action on the CDL and CSP issues will be ventilated through a proposed rule in March 2007.  71 FR 23011.  That entry also states that there is no legal deadline for agency action.  March 2007 is restated as the target date for a proposed rule in the December 11, 2006, semi-annual regulatory agenda.  71 FR 73584, 73637-73638.  The topic is also listed id. at 74360 as an entry That May Affect Levels of Government, and id. at 74390 as an entry That May Have Federalism Implications.

· OVERDUE - Unified Registration Act of 2005:  Congress regarded motor carrier registration and fees to be issues that required extensive legislative direction in SAFETEA-LU.  Accordingly, the Act devotes an entire Subtitle C of Title IV, the Unified Carrier Registration Act of 2005.  Congress had numerous goals in mind in this detailed direction to the Secretary, including the replacement of three concurrent identification and registration systems with a single, online Federal unified registration system that would serve as a depository and clearinghouse of information on and the identification of brokers, freight forwarders, and motor carriers required to register with the U.S. DOT.  A central target of the legislation was to create a timely, rapidly updated, centralized, unitary system of registration to capture electronically all required information pursuant to statute and regulation for all members of the freight supply chain under the jurisdiction of FMCSA.  Also, for the first time, exempt and private motor carriers would be registered with the agency.  Section 4304 of the Act requires final regulations on the electronic registry to be issued not later than 1 year after enactment, by August 10, 2006, following an opportunity for public notice and comment, and for implementation of the Unified Carrier Registration Agreement by January 2007.

Status:  Although FHWA, FMCSA’s predecessor agency, conducted preliminary rulemaking in the mid-1990s pursuant to the Interstate Commerce Commission Termination Act of 1995 (ICCTA) and failed to meet the statutory deadline prescribed by Congress in that legislation, SAFETEA-LU has revised and extended the earlier statutory direction with much greater specificity and with greater comprehensiveness.  See, above, the entry under the ICCTA, “Motor Carrier Information and Registration Replacement System.”  FMCSA plans to respond to the new requirement to reform, integrate, and place online a Unified Registration System by issuing a supplemental notice of proposed rulemaking in June 2007.  71 FR 23013 (April 24, 2006).  Previously, FMCSA had issued a notice of proposed rulemaking on May 19, 2005 (70 FR 28990 et seq.).  This topic has a date certain deadline for completion with final regulations imposed by Congress of August 10, 2006, so it is apparent that the agency is prepared to flout the legislated deadline by at least a year.  The new Unified Carrier Registration Board in its first official act in June 2006 unanimously approved a resolution seeking a legislated delay in implementing the Unified Carrier Registration Agreement until January 2008.  The December 11, 2006, semi-annual regulatory agenda lists this action with a reference to the section entitled Index to Entries That May Affect Government Levels.  71 FR 73584, 73635, 74360.  No new information about action on the Unified Registration System is provided in the December 11, 2006, agenda.

· Miscellaneous Regulatory Actions Mandated by SAFETEA-LU:  Numerous provisions in SAFETEA-LU amend existing statutory provisions in federal motor carrier and hazardous materials transportation law for which FMCSA has already issued implementing regulations.  In each instance, the Secretary will have to conform these regulations to the legislative revisions enacted by Congress.  However, none of these provisions requires FMCSA to conduct notice and comment rulemaking.  Accordingly, FMCSA in its April 24, 2007, semi-annual regulatory agenda provides notification that the agency will adopt revised, implementing regulations to conform to the amended provisions in SAFETEA-LU.  An omnibus final rule will amend regulations related to civil and criminal penalties for violations of Out-Of-Service orders;  civil penalties for motor carriers, freight forwarders, and brokers that deny FMCSA enforcement personnel access to their records and their facilities;  hours of service exemptions for operators of ground water well drilling rigs, vehicles transporting agricultural commodities and farm supplies, utility service vehicles, vehicles providing transportation of passengers and property to movie production sites, and operators of vehicles transporting grapes west of I-81 in New York state;  relief from Pts. 390 – 300 of the federal motor carrier safety regulations for drivers of vehicles used primarily in the transportation of propane winter heating fuel or drivers of vehicles used to respond to a pipeline emergency;  and civil penalties for violations of the hazardous materials transportation regulations.

Status:  FMCSA’s semi-annual regulatory agenda for April 24, 2006, indicates that a single final rule amending all of these specified implementing regulations will be issued in March 2007.  71 FR 23013.  That target date has now been advanced by one month to February 2007 in the December 11, 2006, semi-annual regulatory agenda.  71 FR 73584, 73639.  The December 11, 2006, agenda also lists this topic as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required, id. at 74349.

· DELAYED/INCOMPLETE - Interstate Van Operations (Camionetas):  For previous regulatory action on this topic until it was modified by Section 4136 of SAFETEA-LU, see, above, “Commercial Van Operations Carrying Nine to Fifteen Passengers Across the U.S. – Mexico Border,” under the Motor Carrier Safety Improvement Act of 1999.  Because FMCSA in previous regulatory action attempted to reduce the number of vans subject to the Federal Motor Carrier Safety Regulations (FMCSR) by a variety of measures, including limiting the subject vans by the distance traveled in for-hire passenger operations, Congress in Section 4136 directed that the FMCSR be amended so that the relevant safety requirements applied to these vans regardless of the amount of distance traveled.
Status:  FMCSA has indicated in the April 24, 2006, semi-annual regulatory agenda that a final rule is planned for publication in December 2007.  This allows the current rule to remain in place reducing the scope of for-hire van operations subject to the FMCSR to less than mandated by this provision in SAFETEA-LU for nearly two and one-half years after the enactment of SAFETEA-LU.  That delayed response to a statutory mandate to revise the initial final rule has now been deferred further in the December 11, 2006, semi-annual regulatory agenda to Next Action Undetermined.  71 FR 73584, 73641-73642.

· OVERDUE - Pattern of Safety Violations by Motor Carrier Management:  Section 4113 directs the Secretary to suspend, amend, or revoke any part of a motor carrier’s interstate registration if the Secretary finds that an officer of a motor carrier is engaging in or has engaged in a pattern or practice of avoiding compliance, or of masking or otherwise concealing compliance, with regulations governing commercial motor vehicle safety.  The provision explicitly directs the Secretary to establish implementing regulations for this provision “not later than 1 year after the date of enactment . . .”

Status:  Despite clear legislative instruction to the Secretary in Section 4113 to issue implementing regulations by August 10, 2006, FMCSA lists this regulatory topic in the April 24, 2006, semi-annual regulatory agenda as having no legal deadline.  71 FR 23016.  Moreover, the agency indicates that a proposed rule will not be issued until September 2007, over 2 years after the enactment of SAFETEA-LU and more than 1 year after expiration of the statutory deadline established in Section 4113.  FMCSA continues to flout a deadline for completed rulemaking in the December 11, 2006, semi-annual regulatory agenda which announces termination of planned rulemaking with a statement of prospective rulemaking on the issue, but without a dated stated for action.  71 FR 73584, 73643.

· Substance Abuse Professionals:   Section 4148 of SAFETEA-LU directs the Secretary to conduct rulemaking to permit any state licensed or certified marriage and family therapist to act as a substance abuse professional.
Status:  No Federal Register notice initiating public rulemaking has yet been issued by FMCSA and the topic is not listed in the December 11, 2006, semi-annual regulatory agenda.

· Intrastate Operations of Interstate Motor Carriers:  Section 4114 of SAFETEA-LU mandates the Secretary to determine owner or operator safety fitness for operating a commercial motor vehicle by using, among other indicia, the accident record of the owner or operator in interstate commerce and the accident and safety inspection records of the owner or operator in operations that affect interstate commerce.  The mandate includes any owner or operator conducting motor carrier operations in Mexico or Canada if that owner or operator also conducts operations in the U.S.  The Secretary is also directed to update safety fitness determinations using these additional safety indicators.  Further, the Secretary is directed in the provision to prohibit operations that affect interstate commerce until the Secretary determines that each owner or operator is fit to do so.  Section 4114 also specifies that if any state receiving MCSAP assistance finds that any motor carrier owner or operator with its principal place of business in that state is unfit to operate intrastate under all applicable safety fitness standards, including those required to be used by this provision, the Secretary shall not allow the owner or operator to conduct operations in interstate commerce until that state determines that the owner or operator is fit.
Status:  FMCSA in the April 24, 2006, semi-annual regulatory agenda mischaracterizes this provision as simply allowing the agency to use intrastate as well as interstate crash and safety data to judge the fitness of any motor carrier owner or operator, when, in fact, the provision mandates that using intrastate safety information shall be a condition for interstate operating authorization and, moreover, that the Secretary does not have the authority to allow interstate operations if any state has found the owner or operator not be fit for intrastate operations.  71 FR 23017.  Although the Section 4114 does not explicitly mandate rulemaking to implement these additional requirements and prohibitions, FMCSA is correct that the only effective way to adopt these new requirements is through a final rule implementing them.  However, the agency is delaying any calendared action to raise the quality of safety fitness determinations based on additional crash data and intrastate safety fitness determinations by indicating in the cited semi-annual regulatory agenda that there is currently no date to take regulatory action on this legislative topic.  The December 11, 2006, semi-annual regulatory agenda lists the topic as Next Action Undetermined (71 FR 93584, 73641-73642).

· Commercial Driver License (CDL) Standards – School Bus Endorsement:  Section 4140 of SAFETEA-LU mandates the Secretary to recognize any driver who passes a test approved by FMCSA as having fulfilled the knowledge test requirement for a special, additional school bus CDL endorsement.  The provision also specifies that 49 CFR § 383.123 shall not be in effect during the period beginning on the date of enactment of SAFETEA-LU (August 10, 2005) and ending on September 30, 200.
Status:  FMCSA issued an interim final rule implementing this provision on September 28, 2005.  70 FR 56589 et seq.  The interim regulation also extended the compliance date to permit states an additional year to administer knowledge and skills tests to all school bus drivers, and extended the expiration date for allowing states to waive the driving skills test for an additional year.  The action with regard to skills testing was discretionary and is not in response to the specific requirements of Section 4140.  Subsequently, FMCSA issued a final rule on January 18, 2006.  71 FR 2897 et seq.
· State Laws Relating to Vehicle Towing:  Section 4105 of SAFETEA-LU amends 49 U.S.C. § 4105 by adding new language regarding state legal authority to require that, in the case of a motor vehicle to be towed from private property without the consent of the owner or operator of the vehicle, the person towing the vehicle have prior written authorization from the property owner or lessee or that such owner or lessee be present at the time the vehicle is towed from the property.  This provision also mandates the Secretary to conduct a study on predatory tow truck operations and to transmit the study together with recommendations on solutions to predatory towing to Congress not later than August 10, 2006.
Status:  There is no indication in any FMCSA official publication, including the semi-annual regulatory agendas, that the study is underway or that it will be completed and delivered by the mandated deadline.

· Data Quality Improvement:  Section 4108 of SAFETEA-LU mandates the Secretary to submit to Congress a report on the status of the safety fitness rating system of motor carriers not later than 1 year following enactment, that is, by August 10, 2006.

Status:   There is no official, published information about the status of the study.  It is not mentioned in the agency’s recent Fiscal Year 2007 appropriations request, although there is considerable narrative concerning the need for several areas of data quality improvement, nor is it mentioned in connection with FMCSA’s 2006 Federal Register notice asking for comments on areas of possible revision for the Safety Status Measurement System (SafeStat).  See, 71 FR 26170 et seq., May 3, 2006.

· OVERDUE - Commercial Driver’s License Information System (CDLIS) Modernization:  Section 4123 of SAFETEA-LU directs the Secretary to develop and publish a comprehensive national plan to modernize the CDLIS (CDLIS Plan) in several specific ways, not later than 120 days after enactment, that is, by December 8, 2005.  Section 4123 further provides that a baseline audit of the revised CDLIS shall be carried out in consultation with the Inspection General of the U.S. DOT not later than 1 year after the date of enactment of SAFETEA-LU.

Status:  The CDLIS Plan was not published in the Federal Register until May 2, 2006, almost 6 months later than the statutorily mandated deadline.  See, 71 FR 25885 et seq., May 2, 2006.  It is unknown to what extent preparations are being made for the baseline audit of CDLIS or whether appropriate consultations have been conducted with the U.S. DOT Office of the Inspector General.  The failure to address the overhaul of CDLIS in a timely manner undermines FMCSA’s effort to ensure accurate data entry and retrieval for the integration of the CDL with the medical certificate that the agency has addressed in a proposed rule issued on November 16, 2006 (71 FR 66723 et seq.).

· Safety Data Improvement Program:  Section 4128 of SAFETEA-LU provides the Secretary with the authority to make grants to the states for projects and activities that improve the accuracy, timeliness, and completeness of commercial motor vehicle safety data reported to the Secretary on the basis of criteria determined by the Secretary that are consistent with certain indicia stated in the provision.  The provision also directs the Secretary to transmit to Congress not later than 2 years after enactment and biennially thereafter a report on the activities and results of the program together with any recommendations.
Status:  The first report under Section 4128 is due no later than August 8, 2007.

· CDL Task Force:  Section 4135 of SAFETEA-LU directs the Secretary to convene a task force to study and address current impediments and foreseeable challenges to the CDL program’s effectiveness, and to select measures needed to realize the full safety potential of the program.  Specific areas of concern are listed in the provision.  The provision also directs that the Secretary, not later than 2 years after enactment, that is, by August 10, 2007, shall complete a report of the task force’s findings and recommendations for legislative, regulatory, and enforcements reforms to improved the CDL program and transmit it to Congress.

Status:  There is no status information available from publicly available sources on whether the task force has been convened or what progress, if any, has been made towards evaluating any needed changes to the CDL program that would be considered for the report to Congress required by August 10, 2007.

· Foreign Commercial Motor Vehicles:  Section 4139 of SAFETEA-LU directs the Secretary to conduct outreach and training to state personnel engaged in enforcement of the Federal Motor Carrier Safety Regulations not later than 180 days after enactment, that is, by January 8, 2006.  The provision also mandates the Secretary to conduct a review of the extent to which Canadian and Mexican commercial motor vehicles transporting both freight and passengers that operate in the U.S. or are expected to operate in the U.S., comply with federal motor vehicle safety standards.  The Secretary is also directed to submit a report to Congress not later than 1 year after enactment containing the findings and conclusions of the review.  Further, the U.S. DOT Inspector General is directed to provide comments and observations on the scope and methodology of the Secretary’s review not later than 4 months after the date on which the report is submitted to Congress.
Status:  There is no information publicly available on the status of the mandated review or whether FMCSA will comply with the August 10, 2006, legislated deadline for submitting a completed report to Congress.

· Motor Carrier Safety Advisory Committee:  Section 4144 directs the Secretary to establish a motor carrier safety advisory committee in FMCSA to provide advice and recommendations to the Administrator about motor carrier safety programs and regulations.  The provision specifies the membership composition and size of the committee.  The provision also mandates termination of the committee by September 30, 2010.

Status:  FMCSA has published a notice requesting nominations for seats on the proposed motor carrier safety advisory committee.  71 FR 67200-67201 (November 20, 2006).

OTHER RULEMAKING ACTIONS 
· Application by Mexico-Domiciled Motor Carriers to Operate Beyond United States Municipalities and Commercial Zones at the United States – Mexico Border:  Although not specifically mandated by Section 350 of the Fiscal Year 2002 appropriations legislation for the U.S. DOT, this is a companion rulemaking action being conducted by FMCSA in conjunction with the mandated actions on instituting a safety monitoring and safety regulation compliance system for Mexico-domiciled motor carriers (see, above, the relevant entry under U.S. Department of Transportation and Related Agencies Appropriations 2002).
Status:  FMCSA began rulemaking on May 3, 2001, to propose implementing regulations intend to govern applications by Mexico-domiciled motor carriers to conduct U.S. interstate operations.  66 FR 22371 et seq.  The rulemaking proposal added new requirements for information to be submitted by applicant motor carriers on business operations and operating practices.  An interim final rule was published on March 19, 2002.  67 FR 12702 et seq.  Litigation against the agency on environmental grounds and the continuing prohibition on opening the border to operations beyond the commercial zones has resulted in a hiatus in rulemaking action on this topic.  Accordingly, the semi-annual regulatory agenda for April 24, 2006, lists final action on this rulemaking issue as “To Be Determined.”  71 FR 23014.  That deferral is restated in the December 11, 2006, semi-annual regulatory agenda (71 FR 73584, 73640).  This topic is also listed in the December 11, 2006, agenda as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required, id. at 74349.
• North American Uniform Out-Of-Service Criteria:  First issued more than 3 years ago, this advance notice of proposed rulemaking considered the alternative of making the Out-Of-Service (OOS) Criteria part of the actual corpus of FMCSA regulations included in the Code of Federal Regulations.  The OOS criteria are used to determine whether a driver or commercial vehicle should be placed OOS for equipment or operator safety violations.  Currently, the OOS criteria are more lenient than the actual Federal Motor Carrier Safety Regulations and permit many prima facie disqualifying violations to be recorded without preventing a motor carrier from continuing in service.

Status:  The entry no. 2445 in the December 3, 2001, FMCSA semi-annual regulatory agenda stated that the agency intends to terminate the rulemaking in December 2001.  66 FR 62006-62007.  The semi-annual regulatory agenda of May 13, 2002 stated that termination would occur by June 2002.  67 FR 33487.  The December 9, 2002, agenda listed withdrawal in March 2003.  That withdrawal was published on July 24, 2003 (68 FR 43893 et seq.).

· DELAYED/INCOMPLETE - Safety Fitness Procedures:  An advance notice of proposed rulemaking was issued by the predecessor agency of the FMCSA several years ago (July 20, 1998, 63 FR 38788 et seq.) to consider revision of the safety fitness rating system to make it more performance oriented while increasing the usefulness of the system for the public, shippers, and insurers in determining current motor carrier company safety quality.


Status:  No further action has occurred.  The FMCSA indicated in its December 3, 2001, semi-annual regulatory agenda that it intended to issue a proposed rule in September 2002.  66 FR 62003.  However, the agenda of May 13, 2002, deferred publication of a proposed rule until March 2003.  67 FR 33482.  That date was not met and the semi-annual regulatory agenda (December 9, 2002) listed a NPRM for September 2003.  67 FR 74918.  The rulemaking action has now been changed in the June 28, 2004, semi-annual regulatory agenda to a second advance notice of proposed rulemaking to have been issued by September 2004, which the FMCSA characterizes as a reissuance of the 1998 advance notice.  69 FR 37905.  FMCSA stated in its October 2005 semi-annual regulatory agenda that the issues for this rulemaking “have not been sufficiently developed” and is withdrawing rulemaking and will reconsider the issue pending completion of its Comprehensive Safety Analysis 2010.  70 FR 64940, 64991 (October 31, 2005).  The agency repeats this withdrawal and its rationale in the April 24, 2006, semi-annual regulatory agenda.  71 FR 23017.  FMCSA has started a new initiative to revise the safety fitness process that is part of its Comprehensive Safety Analysis 2010 Initiative through a notice published in the Federal Register on October 17, 2006 (71 FR 61131 et seq.).

· Rules of Practice for Motor Carrier Proceedings, Investigations, Disqualifications, and Penalties: The FMCSA’s predecessor agency issued a proposed rule in April 1996 to amend its rules of practice for conducting administrative proceedings and to improve the use of the agency’s investigative authority.  The purpose of the amendments is to enhance due process and expedite administrative actions.


Status:  No action was taken for 5 years following the closing of a supplementary notice of proposed rulemaking in November 1996.  The FMCSA stated in its December 3, 2001, semi-annual regulatory agenda that it intended to issue a final regulatory decision on this rulemaking in December 2001.  66 FR 62005.  However, that deadline was eliminated in favor of opening rulemaking again in March 2003.  67 FR 33482, May 13, 2002.  The March 2003 date was pushed back further to November 2003 in the late 2002 agenda.  67 FR 74924 (December 9, 2002).  The June 28, 2004, semi-annual regulatory agenda calendared a final rule for January 2005.  69 FR 37910.  The final rule was published on May 18, 2005, at 70 FR 28467.

· DELAYED/INCOMPLETE - Commercial Driver Qualifications - English Language Requirement:  The FMCSA’s predecessor agency opened rulemaking in August 1997 to determine the precise nature of the requirement that commercial drivers have sufficient functional speaking and reading comprehension of the English language so they can understand the Federal Motor Carrier Safety Regulations, the Hazardous Materials Regulations, other federal and state safety requirements, and comprehend traffic control signs.

Status:  No action is planned on this important rulemaking topic despite current Administration plans to open the U.S. southern border to foreign commerce.  The May 13, 2002, agenda again stated “Next Action Undetermined.”  67 FR 33494.  This was repeated in the December 2002 agenda.  67 FR 74925 (December 9, 2002).  There is no entry for the topic in the June 28, 2004, semi-annual regulatory agenda or any succeeding semi-annual regulatory agenda through December 11, 2006.

· DELAYED/INCOMPLETE - Cargo Securement Standards:  After several rulemaking actions over the past decade, FMCSA is again preparing to revise the standard for securing freight against dislodgement during motor carrier transport that results in dangerous shifting or falling cargo.  The agency issued a notice of proposed rulemaking newly revising the standard on June 8, 2006.  70 FR 33430 et seq.
Status:  FMCSA’s April 24, 2006, semi-annual regulatory agenda lists this issue for publication of a final rule in May 2006.  71 FR 23012.  The final rule was published on June 22, 2006 (71 FR 35819 et seq.).

· Surge Brake Requirements:  FMCSA, on its own motion, has proposed allowing hydraulic inertia surge brakes to be used on trailers operating in interstate commerce in response to a petition from an industry coalition group.  Surge brakes are not currently considered in FMCSA’s regulations to comply with all the requirements that all brakes on a commercial motor vehicle be capable of operating at all times, and that a single valve or brake application control mechanism simultaneously apply the brakes on both the towing unit (truck or truck tractor) and the towed unit (semi-trailer or trailer).  FMCSA issues a notice of proposed rulemaking on October 7, 2006, that accepted the test results and performance representations of the industry coalition without conducting any of its own testing of surge brake performance under real-world conditions and without coordination with the National Highway Traffic Safety Administration.

Status:  FMCSA’s April 24, 2006, semi-annual regulatory agenda lists final action on this topic as publication of a final rule in October 2006.  71 FR 23012-23013.  That completion date has been pushed back to December 2006 in the December 11, 2006, semi-annual regulatory agenda (71 FR73584, 73639).  This agenda also lists this topic as an entry That May Affect Small Entities when a Regulatory Flexibility Analysis Is not Required, id. at 74349.

· Motor Carrier Reports:  This discretionary rulemaking by FMCSA will transfer the regulatory requirements for reports by registered motor carriers from the Research and Innovative Technology Administration (RITA) which previously had been transferred to RITA from the former Bureau of Transportation Statistics and will adopt a new part in 49 CFR, Pt. 369 for these transferred regulations.

Status:  FMCSA lists action on this topic as the publication of a final rule, but it is characterized in the April 24, 2006, semi-annual regulatory agenda as Next Action Undetermined.  71 FR 23016.  However, the agency published a final rule on August 10, 2006 (71 FR 45740 et seq.).
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